











CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT AUGUSTA, 


JUNE TERM, 1852. 


Present—JOSEPH H. LUMPKIN, Ps 
HIRAM WARNER, t Judges. 





No. 52.—James Campsett, plaintiff in error, vs. THE STATE 
oF GeorciA, defendant. 


[1.] While the amendments to the Constitution of the United States were 
primarily intended to be restrictive upon the powers of the General, Go- 
vernment, and not the Legislatures of the several States—yet they are 
“declar tory” of great principles of civil liberty, which neither the na- 
tional nor the State governments can infringe. 


[2.] The 6th article of the amendments to the Constitution of the United 
States, providing that “in all criminal prosecutions, the accused shall be 
confronted with the witnesses against him,” is not contravened by the ad- 
mission in evidence of the dying declarations of the deceased, in the trial 
of a prisoner charged with the homicide. 

[8.] In order to make dying declarations admissible in evidence, the deceas- 
ed must not only be actually in extremis, but he must believe that he is in 
a dying condition. And this consciousness may be inferred, not only from 
the statements of the party, but also from the nature of the wound, and 
other circumstances. 


[4.] When a prima facie case is made out, the evidence should be submitted 





Me Nisbet was detained at home by the severe illness of his 
wife. 


vo. x1 45 
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to the Jury, it being an issue of fact, whether or not the declarations were 
made in immediate prospect of death. 


[5.] Where the evidence is contradictory as to whether or not the declara- 
tions were made with the consciousness that the declarant was in articulo 
mortis, the Court will not interfere with the verdict of the Jury and grant 
a new trial, especially where it is satisfied that the finding was warrant- 
ed by the proof. 


Indictment for murder, verdict for manslaughter, and mo- 
tion for new trial, in Richmond Superior Court. Tried before 
Judge Srarnes, January Term, 1852. 


James Campbell was placed upon his trial upon an indictment 
charging him with the murder of Alfred Mays. 

Upon the trial, the following evidence was given in before 
the Jury. 


Testimony for the State. 

John Evans, (sworn.) I knew Alfred Mays; I saw him last 
in January, 1851—think it was about the 23d—it was in this 
County. He seemed ina bad condition from wounds. I did 
not see the woundsthen. I saw him dead; I think he died on 
Tuesday morning. When I got there on Tuesday morning, 
he was dead; I saw him alive on the evening before. Mays 
made these declarations in expectation of soon dying. 

(Cross.) Mays said he should die, several times; said so 
when I first saw him. I was with him a great deal. Mays was 
amarried man—he had a family—had three young children—-think 
they were there. Iwas there three hours or more at a time. 
Last time, while he was alive, I stayed two or three hours ;_ left 
about 12; he was talking about dying; said he should die— 
that he could not possibly stand it. He did not callhis children 
around him; he said nothing to his children about his going to 
die and leave them. 

(By Court.) From Sunday evening to Monday evening, at 
my visits, I heard these statements. 

(By State.) About sun-rise, Tuesday morning, I returned 
and found him dead. 
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John M. Galt, (sworn.) Alfred Mays was brought to my of- 
fice Sunday morning, 20th January, 1851. I found him extreme- 
ly prostrated, from exposure to cold and several wounds. He 
had a wound on his back, just below the shoulder-blade, which 
was a flesh-wound—one on the chest, also a flesh-wound, and 
one on the abdomen, which penetrated the cavity—it was on 
the left side, above the hip—it was of the breadth of two inch- 
es, and depth of one—it was inflicted with a sharp instrument. 
It was in this County. There were other wounds—several su- 
perficial ones on the lower part of the spine, and about the 
knee. Iam a practising physician. I saw him the next morn- 
ing, about 11 o’clack; he had a blow across the right ear, I 
think. I did not regard either of the wounds as necessarily mortal. 
But for exposure to the cold, he would not, I think, have died ; 
no vital organs were injured ; the loss of blood was not great ; 
a portion of the membrane of the intestines protruded from the 
abdomen. I saw him Monday, he was suffering intense pain. 
I was sent for on Tuesday morning—when I got there, he was 
dead. Had no conversation with him relative to his dying. 
Think he died from wounds with subsequent exposure. Did 
not hear him express apprehension of death. 

(Cross.) I could not judge whether he had been intoxicated 
or not. Don’t recollect his asking me if I thought he would 
die. I never.would have thought the wounds were sufficient 
to kill him. I believed he was under the influence of liquor, 
from the fact, that not one of the wounds would prevent his 
walking when he received them. Iwas asked if I thought he 
wouid die, by several; I never expressed the opinion that he 
would die. I do not know whether he could have got the blow 
on the head by a fall or not. 

(By State.) Think the bruise was on the right side. 

(By Court.) Though the prisoner might have walked, yet it 
is possible the blow might have prevented him from walking 
until his system grew torpid from effect of cold. I think the 
concussion produced by cold, would with liquor, have kept him 
still until overcome by cold. 
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(By Prisoner.) I think the blow and loss of blood were suf. 
ficient to prostrate him, if drunk. 

John J. R. Flournoy, (sworn.) I saw Alfred Mays one or 
two days before his death—think it was on Monday evening, 
about 4 o’clock. He was in: bed—very weak—very much de- 
pressed in feeling. He said what caused his injuries. Iwas 
there but a short time. He stated that certain persons who had 
inflicted the wounds had threatened to kill him—that they had 
done it, or very nearly done it—naming the persons. Think he 
made no further expressions with regard to his fate. No one was 
weeping around him. 

William Goodwin, (sworn.) I knew Alfred Mays. I saw 
him last on Monday after he was hurt ; think it was in January, 
1851, just before he died. Saw him on Sunday and Monday 
evenings ; got there Monday about 11 o’clock, A. M., and left 
about 2 P.M. He was in bed; he seemed in great pain; he 
said so; he said he would never get over it. Don’t recollect 
his saying what should be done after his death. He seemed in 


Jow spirits. ; 
(Cross.) Do not know whether men are depressed when get- 


ting over a spree. 

John Evans, (recalled by State.) When I went into the house 
on Sunday evening, I asked Mays how he was, and he replied 
that he was very bad off; he said he was cut all to pieces, and 
he believed he should die. I told him I was in hopes not. I 
asked him who it was that wounded him? He said, James 
Campbell and James Ratcliff. It was done on Saturday night, 
in this County, from what he told me. 

[It is admitted that the assault was committed in this County, 
at the time charged in the indictment. ] 

He said.that Campbell came up and struck him first, with a 
stick. He said he whirled and knocked Campbell down. Said 
that Ratcliff struck him with a stick, a blow that nearly knock- 
ed him down, and before ‘he could recover, Campbell was cut- 
ting him with a knife and Ratcliff beating him with a stick. He 
said it was at night; they cut him down, and he cried out to them 
not to kill him ; he halloed murder; they still kept beating and cut- 
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ting him while he was down. When they left him, they said, “now 
God damn you, if that hain’t fixed you, you shall be fixed, or will 
be fixed.” Mays was well acquainted with Campbell and Rat- 
cliff. 

(Cross.) Iwas well acquainted with Mays. In that conver- 
sation, I asked Mays if he was drunk ?—hereplied, “ you know 
how I have been when I have taken a drink or two.” He did 
not state how he got to fighting. I never was unfriendly with 
Campbell and Ratcliff. I believe, that in a drunken spree at 
Jason Watkins’, four or five years ago, I did have a difficulty 
with James Campbell. 

John J. R. Flournoy, (recalled by State.) When there, on 
Monday, about 4 o’clock, P. M. as I before stated, I found Mays 
very much depressed, confined to his bed ; I asked him who had 
inflicted the wounds ?—he replied, James Ratcliff and the pris- 
oner at the bar, James Campbell; he told me, I think, that he 
was walking between Campbell and Ratcliff—Campbell on his 
right side and Ratcliff on his left—that Campbell rather 
dropped behind him, and gave him a blow with a stick on 
the right side of his head; he turned to return the blow, on 
Campbell, and Ratcliff struck him. The fight continued with 
sticks and knives until he found he must be overpowered, when 
he cried to them not to kill him, and fell. Did not say who had 
the stick or whovhadthe knife. When this was stated, Mr. Evans 
was not present. In reply to my inquiry, why he did not use his 
knife, he said he did not think it necessary. 

(Cross.) He didnot state in relation to death, more than what 
Ihavestated. He did not intimate when he thought he would die. 

William Goodwin, (recalled by State.) I was at Mays’ on 
Monday, between 11 and 12 o’clock in the day—stayed there 
two or three hours. Mays said he was cut all to pieces ; he said, 
in reply to my inquiry, who did it? Mr. Ratcliff and the prison- 
er at the bar, James Campbell. He said that he never would 
get over it; he said he and Campbell were walking together, he 
received a blow, as he thought, from Campbell ; that he whirled 
around and knocked Campbell down, and before he could re- 
cover, he received a blow from a stick across the right side,of 
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his head, which staggered him, and before he could recover, Mr. 
Campbell was cutting him witha knife. He said, Mr. Ratclift 
gave the second blow—that he cried out to spare life, if possi- 
ble. I was not present when Mr. Flournoy and Mr. Evans 
were there. 

(Cross.) He said it was between 8 or 9 o’clock. I might 
have been there two hours on Sunday morning, and about two 
hours on Monday. He said nothing about what was to become 
of his property or family when he was dead. He said he want- 
ed Mr. Evans to attend to have these people arrested, if he died. 

(By State.) Mays said he was assaulted near Mrs. Reid’s 
gate, on the Sand hills—old Mrs. Read’s, David Read’s widow. 
That place is 100 or 150 yards from a house. 

(By Prisoner.) Mrs. Campbell’s is, perhaps, a mile and a 
quarter from the gate—don’t think it is two miles. 

(By State.) Mays is a man of very little property. 

Samuel Read, (sworn.) I think I Jast saw Mr. Mays on Sat- 
urday night, between 7 an‘ 8 o’clock, before he died, at the 
bridge just below the Sand-hills. Campbell was withhim. Ste- 
phen Bass was along at the time. They were quarrelling a lit- 

‘tle; Campbell and Mays were both talking; they were going 
towards Mrs. Read’s. Mays asked Campbell to go and take a 
drink. It was about a half a mle from Mrs. Read’s. After 
they drank, I thought it was all over. They walked back to- 
wards Mr. Watkins’ and I saw no more of them. Mrs. Read’s 
gate lies in Mays’ and Campbell’s route home. That was pret- 
ty much Mays’ road, after leaving the bridge, first came to Mrs. 
Campbell’s. , 

(Cross.) I testified before the examining Court. I don’t 
think Mays was drunk—thick he was drinking—I heard Camp- 
bell say nothing out of the way. Mays seemed to be mad— 
he cursed some ; he had a jug of liquor with him ; he asked me to 
drink ; I did not drink; he went to drink—I saw them take the 
jug; he was a little intoxicated. 

(By State.) The road on which the difficulty happened is a 
public road, leading from town. 

- Seaborn Skinner, {sworn.) On Monday before his death, I 
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saw Mays; I called on him—I asked him how it happened ? 
He said, Saturday night before, he and James Campbell were 
coming up from Battle Row; that about the time he got between 
Mrs. Read’s and Jesse Ansley’s, he felt some person strike 
him ; that he turned and it was Mr. Campbell; he drew back 
and knocked him down—before he turned round, James Rat- 
clift struck him with a stick and staggered him ; before he re- 
covered, Campbell commenced cutting him with a knife, and 
Ratcliff beating him with a stick. He said that after they had 
beaten him as long as they wanted to, they left him in the road 
till next morning. None of the witnesses who have testified, 
heard this statement, as I remember. He told me he thought 
he would die; he told me, when Ibid him good-bye, that he never 
expected to see me in this world, and asked me to pray for him. 
J ama member of the Church. 

(Cross.) Iwas there about half an hour. Said nothing about 
business or his family when speaking of death. Mays was a 
member of the Church I belonged to; he was turned out. I 
was not sent for. Mays had not been in family. I belong to 
the Methodist Church—TI am class-leader. 

(By State.) Ileft Mays’ house Monday, between 11 and 12 
o’clock. 

(By Court.) I don’t recollect where Mays said they came 
from, but that he and Campbell were coming up together, when 
they fellin with Ratcliff. Ratcliff was there when Campbell 
struck him. 

Wilson Watkins, (sworn.) I saw Mays Sunday before his 
death, lying before Mrs. Read’s gate; be was covered up with 
leaves; it was very cold; I uncovered him and asked him what 
was the matter? He said, he was cut all to pieces. I saw one 
wound on his left side. There was a great deal of blood un- 
der his left arm. It was tolerably soon in the morning. I be- 
lieve that he had been lying there nearly all night, from the ap- 
pearance of the place; blood had soaked in the sand. Did not 
examine his garments. 

(Cross.) He said, Jim Campbell cut him; he said nothing 
about Ratcliff. 
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(By Court.) He said little boys covered him with leaves. 

(By Prisoner.) After my brother came up to him, he (my 
brother) asked hitn, and he said he suspicioned Jim Campbell. 

(By State.) He did not speak of Ratcliff; he seemed pretty 
bad off; talked very little. 

(By Court.) He sent Mr. Cumming’s negro to let me know 
he was there. He got the negro to cover him. 

(By State.) I carried him to Dr. Gault’s. 


Testimony for the Prisoner. 

James Banks, (sworn.) I never heard Alfred Mays threaten 
James Campbell ; I never said I heard him. 

Philip Smith, (sworn.) I was acquainted with Mays and 
Campbell ; I lived in the neighborhood. I knowof the manner 
which Campbell had been treated by Mays. 

Horace Brown, (sworn.) I know Mr. Mays and Mr. Camp- 
bell. Ihave known Mays to whip Campbell, several times. 
Mays was in the habit of domineering over Campbell. Iwas 
intimate with him—Mays was a violent man, weighed between 
160 and 175 pounds. 

(By State.) Mays struck me once; I think he struck me 
with his fist; I was intoxicated ; I was asleep and was awaked 
by. the blow. 

(By Court.) Never knew Mays to attack any one with a 
weapon likely to produce death. 

(By Prisoner.) I never heard it was believed that he would 
cut or shoot. 

(By State.) Iam not prejudiced towards Mays. I heard 
Mays say, “‘he intended to keep Campbell for his own whip- 
ping.” Campbell was fourteen or fifteen years old at the time. 
Mays was his brother-in-law. I saw Mays whip Campbell once 
at Watkins’. Mays was not the main support of the family. 
Mays whipped him at Watkins’ with his fist. It was two or three 
years before, when Mays said he intended to keep Campbell for 
his own whipping; he was sober. I suppose Campbell is about 
24 years old. 
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Elizabeth Green, (sworn.) Mr. Campbell was at our house 
the Saturday night of the difficulty ; I did not see him. 

John Guedron, (sworn.) I passed the men the night of the 
difficulty, at the red hill above Battle-Row. Iheard Mays Say, 
“he had whipped Campbell, could whip him, and would whip 
him.” Iheard no more. 

(By State.) It was between 7 and 8 o’clock—it was about 
20 yards from the bridge—it was dark. I recognised Campbell 
and Mays by their voices. Did not know Ratcliff. 

Anthony D. Hill, (sworn.) I never saw Mays to know him. 

Nancy Campbell, (sworn.) Mr. Ratcliff and his family were 
at my house between 7 and 8 o’clock, on Saturday night. They 
stayed at my house about anhour. They lived beyond my house 
about three miles. They started for home; it was dark; they 
had a child—Mrs. Ratcliff carried the child. 

(By State.) Mrs. Read’s gate is about two miles from my 
house, not certain about the distance. 

Susan Mays, (sworn.) Jam the widow of Alfred Mays—I 
am the sister of James Campbell. I was at home when Mr. 
Mays was brought home. He would often say that he did not 
think he would live long, whenever he was sick ; would get up 
inbed of night and say he would die before morning: He had 
the dyspepsia ; he was dissipated in his habits; he was very 
quarrelsome. He has always domineered over Campbell—was 
in the habit of whipping him. During his last sickness, he ne- 
ver took farewell of me. He said Monday, he thought he should 
be up; he asked me if I thought he would be able to go to work 
in six months ; I replied, I hopedhe would. This was on Mon- 
day evening; don’t know the time. He would not allow the 
children to stay in the house; he was in the habit of swearing ; 
was talking sometimes about getting up; was speaking about 
cutting logs for Mrs. Skinner, on Sunday night ; he said he did 
not know when he could cut logs, but would send Nev to cut 
them. Have known him to whip Campbell three or four times. 
Never knew Campbell to raise a fuss with any body—Mays al- 
Ways started if. 
vot x1 46 
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- (By State.) Mays would quarrel with people, tipsey or not. 
He got drunk every day for 12 months before he died ; he would 
always quarrel with Campbell when he met him in company. 
Last Christmas, two years ago, 1 saw Mays whip Campbell at 
our house; Mr. Evans was there—his nephew was there. Have 
not seen him whip Campbell since. Both were drinking. In 
this last sickness, Mays said he would die—I heard the rest say 
he said so—did not hear him myself. Mr. Campbell did not 
come to our house the night of the difficulty. 

James Ratcliff, (sworn.) On the night of the difficulty I was 
at home—I was not with Campbell—had not seen Mays that 
day at all. 

(By State.) I think Ilive between two and three miles from 
Mrs. Campbell’s. I live off the road, she lives on. I was at 
home all night. During the day, I was in town at work. 

(By Court.) I left the stone-yard in town, little before sun- 
down: went home in wagon, pretty near nine when I got home; 
went the road by Mrs. Fox’s; I went by Mrs. Read’s, stopped 
at Mrs. Campbell’s about one hour; my wife was with me. 

(By State.) Did not see Mays or Campbell as I was going 
home. 

William Glendening, (sworn.) I was pretty well acquainted 
with Mays; knew his general character for violence ; always 
understood he was very quarrelsome—he wished several times 
to quarrel with me. 



















For the State. 

James Watkins, (sworn.) I lived in Watkinsville. I saw 
Mays and Campbell as they passed up. Do not know that I 
saw Ratcliff; recognised Mrs. Ratcliff’s voice. Mays was not 
in the road when Campbell came right up ahead the wagon 20 
or 30 steps; it was after dark, between 7 and 9 o’clock. Mr. 
Ratcliff ’s wife said, “‘ come on, James,” and the wagon went 
on ; she spoke, I thought, to Campbell. 

(By Prisoner.) Between 7 and 9 o’clock, I think, when 
Campbell came up and asked what was the matter, Mays gave 
him a very short answer. 
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Samuel Read, (recalled.) I did not see James Campbell at 
Watkins’, on the Saturday night; he was above Watkins’, going 
up the road; Mays was behind. I think I heard Mrs. Ratcliff’s 
voice before I saw Campbell. The wagon may have been 100 
yards or more behind Campbell. Did not see Ratcliff. Mays 
and Campbell were disputing. Don’t remember hearing any 
thing pass between them at Watkins’. It was between 7 and8 
o’clock. 

(By Court.) Mays was cursing loud enough to have been 
heard to the wagon. 

Joseph Skinner, (sworn.) Isaw three men as I was going 
up Saturday night; two seemed to be very angry—one, by the 
voice and size, I took to be Mays—the other was about the size 
of Campbell; the other was at a distance. I heard Mays say, 
Ican whip you and Ratcliff both. 

(By Prisoner.) Campbell is a small man. The third spoke 
very low. It was about half-past 7 o’clock. 








(By Court.) Ilive about a mile from where Mays lived; 
knew him four or five years. It was opposite the bridge, be- 
tween the plank road and Battle-Row. 


When the counsel for the State in this case, had proceeded 
to make out the prima facie case, as to the state of mind and 
body of decedent, on the several occasions when these declaia- 
tions were made, which will be found in the record of the evi- 
dence, the Court was moved by the counsel to admit such de- 
clarations. The counsel forthe prisoner then gave notice, that 
they desired to attack these declarations, by testimony to be of- 
fered by them. The Court, thinking that a prima facie case 
had been made out, which would authorize these declarations to 
go to the Jury, subject to be impeached or weakened by con- 
flicting testimony, to be introduced by the prisoner, suggested 
that the whole question should be submitted to the Jury, to be 
determined by them, under the charge of the Court. In this, 
the counsel for both sides acquiesced, and the whole testimony 
in relation thereto, was thus submitted to the Jury, and they care- 
fully charged by the Court as to the legal principles which should 
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control their determination, as to whether these declarations were 
uttered under the solemn sanctions necessary to make them tes- 
timony. 

The Jury found the defendant guilty of voluntary manslaugh- 
ter. 

A motion for a new trial was made, on the ground that the 
verdict was contrary to law and evidence, and not sustained by 
evidence. 

The Court refused to grant a new trial, and this decision is 
assigned as error. 


Joun K. Jackson and Anprew H. H. Dawson, for plain- 
tiff in error. 


Attorney General SHewmake, for defendant. 
By the Court.—Lumexin, J. delivering the opinion. 


James Campbell, convicted of manslaughter in the Superior 
Court of Richmond County, sues out a writ of error to reverse 
the judgment of the Court below, in refusing him a new trial. 
His application for a re-hearing, was based upon two grounds : 
Ist. Because the dying declarations of Alfred Mays, the person kill- 
ed, were permitted to go in evidence to the Jury, contrary to the 
provision in the 6th amendment of the Constitution of the United 
States, entitling the accused to be confronted with the witnesses 
against him. And 2dly. Because these declarations were not ad- 
missible, for the reason, that they were not made under the con- 
sciousness of immediate death. 

[1.] The first point submitted in the argument is, that death- 
bed declarations in cases of homicide, cannot be given in evi- 
dence, because their admission would contravene the 6th article 
of the amendments to the Constitution of the United States, en- 
titling the accused in all criminal prosecutions, to be confront- 
ed with the witnesses against him. 

The answer given to this objection is, that the article in ques- 
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tion, applies to the United States government only, and was 
not intended to control the laws of the several States. 

That this amendment, like the other nine adopted at the 
same time, was primarily introduced for the purpose of prevent- 
ing an abuse of power by the Federal Government, is readily 
conceded, Grasping, however, as the National Judiciary is 
supposed to be, and studious to accumulate power in the central 
government, it may well be questioned, whether the limitations 
and restrictions imposed by these amendments, were necessary, 
The rights which they were designed to protect, were too sacred 
to be violated by any republican tribunal, legislative or judicial. 
A disregard of them, was mainly instrumental in overturning the 
Stuart dynasty in England ; depriving one monarch of his head, 
and another of his crown. And no Court, probably, in this 
free country, would have ventured to enforce practices so arbi- 
trary, unjust, and oppressive, as those inhibited by these amenc- 
ments ; practices condemned by Magna Charta—the Petition 
of Right—the Bill of Rights—and more especially, by the Act of 
Settlement, in Britain. 

The principles embodied in these amendments, for better secur- 
ing the lives, liberties, and property of the people, were declared 
to be the “ birthright” of our ancestors, several centuries pre- 
vious to the establishment of our government. It is not likely, 
therefore, that any Court could be found in America of sufficient 
hardihood to deprive our citizens of these invaluable safeguards, 
Still, our patriotic forefathers, out of abundant caution, super- 
added these amendments to the Constitution, so as to place the 
matter beyond doubt or cavil, misconstruction or abuse. 

And the question to. be decided now is, not whether these 
amendments were intended to operate as a restriction upon the 
government of the United States, but whether it is competent for 
a State Legislature, by virtue of its inherent powers, to pass an 
Act directly impairing the great principles of protection to per- 
son and property, embraced in these amendments ? 

That the power to pass any law infringing on these principles, 
is taken from the Federal Government, no one denies. But is 
it a part of the reserved rights of a State to do this? May the — 
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Legislature of a State, for example, unless restrained by its own 
Constitution, pass a law “ respecting an establishment of reli- 
gion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech or of the press; or the right of the people 
peaceably to assemble and petition the government for a redress 
of grievances?” If so, of what avail, I ask, is the negation of 
these powers to the General Government? Our revolutionary 
sires wisely resolved that religion should be purely voluntary in 
this ‘country ; that it should subsist by its own omnipotence, or 
come to nothing. Hence, they solemnly determined that there 
should be no church established by law, and maintained by the 
secular power. Now; the doctrine is, that Congress may not 
exercise this power, but that each State Legislature may do so 
for itself. As if a National religion and State religion, a Na- 
tional press and State press, were quite separate and distinct 
from each other; and that the one might be subject to control, 
but the other not! 

Such logic, I must confess, fails to commend itself to my 
judgment. For Jet it constantly be borne in mind, that not- 
withstanding we may have different governments, a nation with- 
in a nation, imperium in imperio, we have but one people; and 
that the same people which, divided into separate communities, 
eonstitute the respective State governments, comprise in the ag- 
gregate, the United States Government ; and that itis in vain to 
shield them from a blow aimed by the Federal arm, if they are 
liable to be prostrated by one dealt with equal fatality by their 
own. 

But I deem it unnecessary to pursue this line of argument 
and of illustration, any farther. When it can be demonstrated 
that an individual or 2 government has the right to do wrong, 
contrary to the old adage, that one person’s rights cannot be 
another person’s wrongs, then, and not before, will it be yielded 
that it is a part and parcel of the original jurisdiction of the 
State governments, reserved to them in the distribution of 
power under the Constitution, to enact laws, to deprive the citi- 
zen of the right to keep and bear arms; to quarter soldiers in 
time of peace, in any house, without the consent of the owner ; 
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to subject the people to unreasonable search and seizure, in 
their persons, houses, papers and effects; to hold a person to 
answer for a capital, or otherwise infamous crime, without pre- 
sentment or indictment ; to be twice put in jeopardy of life or 
limb for the same offence ; to compel him, in a criminal case, 
to be a witness against himself; to deprive him of life, liberty 
or property, without due course of law; to take private property 
for public use, without just compensation ; to deprive the ac- 
cused in all criminal trials, of the right to a speedy and public 
trial, by an impartial Jury ; to be informed of the nature and 
cause of the accusation ; tobe confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his. defence; 
to enact laws requiring excessive bail, imposing oppressive and 
ruinous fines, and inflicting cruel and unusual punishments! 

From such State rights, good Lord deliver us! I utterly re- 
pudiate them from the creed of my political faith! 

It was not because it was supposed that legislation over the 
subjects here enumerated might be better and more safely en- 
trusted to the State governments, that it was prohibited to 
Congress. It was to declare to the world the fixed and unal- 
terable determination of our people, that these invaluable rights 
which had been established at so great a cost of blood and trea- 
sure, should never be disturbed by any government. They 
feared no interference from their own local Legislatures. They 
determined to fetter the hands of the Federal authority, the only 
quarter from which danger was apprehended. 

One of the reasons set forth in the preamble to these amend- 
ments, for their adoption was, that it would “ extend thereby, 
the ground of public confidence in the government, and thus 
best secure the beneficent ends of its institution.” Marbury & 
Crawford's Digest, 660. What confidence will be reposed ina 
State government, whose legislation should be characterized by 
acts which disgrace the most tyranical epoch of the British 
monarchy? A free people would instantly and indignantly re- 
ject it and its authors. 
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The famous indictment preferred by the Grand Inquest of 
1776, against George the Third, charged him, among other 
things, with “‘ quartering large bodies of armed troops among 
the people ;” and with depriving the provinces, in many cases, 
of “the benefits of trial by Jury ;” two of the articles expressly 
forbidden by the amendments. It further alleged, that he had 
“abolished the free system of English law in a neighboring pro- 
vince, establishing therein an arbitrary government, and enlarg- 
ing its boundaries so as to render it at once an example and fit 
instrument for introducing the same absolute rule into these col- 
onies.” To uphold this “free system of English law,” was 
the great end and object of the whole of the ten amendments— 
but for the apparent irreverence, I would say commandments— 
which were added to the Constitution. If the foregoing acts 
justly branded this trans-Atlantic Prince as a tyrant, and rendered 
him unfit to be the ruler of a free people, republican legislators 
will beware how they tread in his footsteps. 

While this Court yields to none in its devotion to State righis, 
and would be the first to resist all attempts at Federal usurpa- 
tion, it feels itself called on by the blood of the many martyrs, 
who nobly died to maintain the great principles of civil liberty 
contained in these amendments—our American Magna Charta— 
to stand by, support and defend the rights which they guarantee, 
against all encroachments, whether proceeding from the Nation- 
al or State governments. __ 

The Chancellor who delivered the opinion of the Court of 
Errors, in Barker vs. The People, (3 Cow. R. 686,) one of the 
cases cited in support of the position which I am combating, no- 
tices the fact, that in the Constitutions established by the differ- 
ent States, since the adoption of the amendments in question, 
provisions are inserted in reference to the same subjects embra- 
ced in the amendments. And the inference is, that the States 
which imposed the same restraints upon their own governments, 
which were contained in these amendments, gave conclusive ev- 
idence that they conceived that they were at liberty todo so or 
not; and that the Constitution of the Union imposed no re- 
straint upon the State governments ; and that to consider these 
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amendments as operative upon the several States, would be 
to render nugatory the like provisions in the Constitutions of 
many of the States. 

There is plausibilty in this proposition. It is a curious cir- 
cumstance, however, and one worthy of remark, that the States 
in framing their Constitutions, have done things more strange 
and unaccountable than this. Many of them have imposed re- 
straints by their Constitutions, on certain powers, over which the 
States are expressly forbidden to legislate, by the Federal Con- 
stitution. By the latter, for instance, it is provided that no State 
shall pass any ex post facto law. 'The same prohibition is con- 
tained in the Constitution of Georgia, Massachusetts, Pennsyl- 
vania, Delaware, Maryland, North and South Carolina, Kentucky, 
and I believe, of every State in the Union. Did these States 
conceive that they had the power to pass an ex post facto law, 
ornot? Letthis example, one only of many which might be ad- 
duced, suffice to show how utterly unsatisfactory is the course 
of reasoning adopted by the Court of Errors of New York. 

Other precedents are cited to sustain the proposition, that none 
of these amendments extend to the State governments, but 
were intended for Congress and the United States Courts. 
James vs. The Commonwealth, 12 Serg. § Rawl. 220. The May- 
or and City Council of Baltimore, 7 Peters, 243. 1 will not 
stop toexamine these cases, or to array the conflicting opinions 
of Courts and Jurists, equally eminent, on the other side. 

The question, I am aware, is still regarded as an unsettled 
one; but in this country, the weight of authority will be found 
in favor of the doctrine, that governments are not clothed with 
absolute and despotic power; but that independently of writ- 
ten constitutions, there are restrictions upon the legislative pow- 
er, growing out of the nature of the civil compact and the 
natural rights of man. And that, when certain boundaries are 
overleaped and a law passed subversive of the great principles 
of republican liberty and natural justice—as for instance, tak- 
ing away without cause, and for no offence, the liberty of the cit- 
izen—that it would become the imperative duty of the = to 
pronounce such a Statute inoperative and void. 

VoL x1 47 
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In Fletcher vs. Peck, (6 Cranch, 87,) Chief Justice Marshall 
himself says, “It may well be doubted whether the nature of 
society and of government, does not prescribe some limits to 
legislative power.” 

In Terrell vs. Taylor, (9 Cranch, 43,) the Court say, “ We 
know of no case in which a legislative act to transfer the pro- 
perty of A to B, without his consent, has ever been held a con- 
stitutional exercise of power in any State in the Union. On the 
contrary, it has been constantly resisted, as inconsistent with first 
princip es.” aS 

In Green vs. Biddle, (8 Wheat. 1,) Mr. Justice Washington, in 
delivering the opinion of the Court, speaks of “ the universal law 
of all free governments.” 

In: Wilkinson vs. Leland, (2 Peters, 654,) the Supreme Court 
say, “that government can scarcely be deemed free, where the 
rights of property are left solely dependent upon the will of the 
legislative body, without any restraint. The fundamental maz- 
ims of a free government seem to require, that the rights of person- 
al liberty and private property, should be held sacred.” 

In Bonaparte vs. The Camden & Amboy R. R. Co. (1 Baldwin's 
C. C. R. 223,) it was adjudged, that the Legislatnre has not the 
power to take the property of a man, for private purposes, with- 
out his consent; that if a law was clearly open to that objec- 
tion, it would be a fatal one. 

Now, all of these adjudications, with numerous others, to the 
same effect, proceed upon the fundamental principles of natural 
justice, independent of any constitutional restriction. . 

In the case of The Regents of the University of Maryland vs. 
Williams, (9 Gill. & Johnson, 365,) the Court is still more explicit. 
After deciding that the Act of the Legislature of Maryland, 
which took away the vested rights of the Regents, was void, as 
being in collision with the Constitution of the United States ; 
Chief Justice Buchanan adds, “ but the objection to the validi- 
ty of the Act of 1825, does not rest alone for support upon the 
Constitution of the United States.” 

“ Independent of that instrument, and of any express restriction 
in the Constitution of’ the State, there is a fundamental principle of 
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right and justice, inherent in the nature and spirit of the social com- 
pact (in this country at least,) the character and genius of our gov- 
ernments, the causes from which they sprang, and the purposes for 
which they were established, that rises above the restraints and sets 
bounds to the power of legislation, which the Legislature cannot pass, 
without exceeding its lawful authority. It is that principle which 
protects the life, liberty, and property of the citizen, from viola- 
tion, in the unjust exercise of legislative power.” 

The Constitution of New York confers upon the Legislature 
of that State, the broad grant to pass all laws which they deem 
necessary and proper for the good of the State, and which shall 
not be repugnant to the paramount law. And yet, in Taylor 
vs. Porter, (4 Hills R. 146,) Mr. Justice Bronson says, “ under 
our form of government, the Legislature is not supreme. It is 
only one of the organs of that absolute sovereignty which resides 
in the whole body of the people.” And notwithstanding the 
general grant of power to pass all constitutional laws, he denied 
that it reached to the unwarrantable extent of taking the pro- 
perty of A and giving it to B, with or without compensation. 
“ Neither life, liberty, nor property,” says the learned Judge, 
“ except when forfeited for crime, or when the latter is taken for 
public use, falls within the scope of this power.” 

It is for this reason, that the power of the Legislature, indepen- 
dent of any constitutional restrictions, to pass retrospective laws 
which shall have a retroactive effect, has been uniformly denied. 2 
Gallison, 139; 1.N.H. R. 213; 16 Mass. R. 215; '7 Johns. R. 477. 

But we do not intend to put our opinion in this case, upon 
this foundation, however solid it may be. For while we have 
denied the omnipotence of the Legislature, the tendency of our 
administration, nevertheless has been, to side with those who 
refused to declarean Act of the Legislature void, because it 
conflicts with the Court’s views of reason, expediency or justice ; 
and who recommend an appeal to the ballot-box as the only 
remedy for unwise legislation. And one of the strongest argu- 
ments against Judicial interposition in such cases is, that apart 
from a written Constitution, our ideas of natural justice are 
vague and uncertain, regulated by no fixed standard ; the ablest 
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and best men differing widely upon this, as well as all other 
subjects. 

But as to questions arising under these amendments, there 
is nothing indefinite. The people of the several States, by 
adopting these amendments, have defined accurately and re- 
corded permanently their opinion, as to the great principles 
which they embrace; and to make them more emphatic and 
enduring, have had them incorporated into the Constitution of 
the Union—the permanent law of the land. Admit, therefore, 
that the Legislature of a State may be absolute and without 
control over all other subjects, where its authority is not re- 
strained by the Constitution of the State or of the United 
States ; still, viewing these amendments as we do, as intended 
to establish justice—to secure the blessings of liberty—to pro- 
tect person and property from violence; and that these were 
the very purposes for which this government was established, 
we hold that they constitute a limit to all legislative power, 
Federal or State, beyond which it cannot go; that these vital 
truths lie at the foundation of our free, republican institutions ; 
that without this security for personal liberty and private prop- 
erty, our social compact could not exist. No Court should 
ever presume that it was the design of the people to entrust 
their representatives with the power to take away or impair 
these securities. Such an assumption would be against all rea- 
son. ‘The very genius, nature and spirit of our institutions 
amount to aprohibition of such acts of legislation, and_ wil] 
overrule and forbid them. 

I admit, that all criminal jurisdiction rightfully belonging to 
any independent community, is vested in our State govern- 
ments, except where, to promote the general welfare, it has been 
expressly delegated to the national government. To para- 
phrase the language of a distinguished Justiciary, the Legisla- 
ture may enjoin, permit, forbid and punish; they may declare 
new crimes; they may, in a word, command what is right, and 
prohibit what is wrong, in the broadest sense ; but they cannot 
commit political suicide, or rather parricide, by violating or de- 
stroying the great first principles of American civil liberty, as 
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set forth and declared in the ten amendments of the Constitu- 
tion—a legal decalogue for every civilized society, in all time to 
come. 

No such attempt would be considered a rightful exercise of 
legislative authority. To maintain that our Federal or State 
Legislature possess such a power, is, in our opinion, a_ political 
heresy, altogether inadmissible. The British Parliament dare 
not, at this day, with all its transcendental power, commit such 
an outrage. For such monstrosity in legislation we must go to 
semi-imperial France, or semi-barbarous Russia. Any attempt 
in this country, at this day, to establish religion ; to curtail the 
freedom of speech or of the press; to deprive a party of the 
privilege of appearing personally, or by counsel; to inflict cruel 
or unusual punishments ; to immure a prisoner without trial, in a 
dungeon for life; to subject a citizen to a star-chamber pro- 
ceeding instead of a public trial; would shock not only the com- 
mon sense, but sense of justice of the teeming millions in this 
free and happy country! Shame! shame! upon such legisla- 
tion, would be indignantly uttered by ten thousand tongues! 

No republican Legislature, I am persuaded, will ever be so 
forgetful or regardless of moral rectitude as to incur so severe a 
rebuke. Our law-makers are too deeply penetrated with a 
sense of duty and of justice; too profoundly imbued with 
moral and religious principle; too much interested in the en- 
joyment of that security to person and property, (the fruit of our 
free institutions) which these amendments provide ; too indeli- 
bly impressed with the worth of these principles, by a considera- 
tion of their cost, deliberately to trample them under foot. 
Should the Legislature, through haste or inadvertence, pass an 
act at war with the spirit, object anddesign of our social sys- 
tem, as manifested in this charter, it would become the impera- 
tive duty of the Courts, however delicate the task, to vindicate 
the rights of the citizen, by pronouncing such a Statute invalid. 
This Court has been compelled more than once since its organ- 
ization, reluctantly to perform this painful function. 

[2.] Holding then, as we do, that the inviolability of the rule 
must be preserved, which, in all criminal prosecutions entitles the 








oS es OW ga ae ” 





374 SUPREME COURT OF GEORGIA. 
Campbell vs. The State of Georgia. 








accused to be confronted with the witnesses against him, does 
it abrogate the Common Law principle, that the declarations 
in extremis of a murdered person, as to the homicide, are admissi- 
ble in evidence? The right of a party accused of a crime, to 
meet the witnesses against him, face to face, is no new princi- 
ple. It is coeval with the Common Law. Its recognition in 
the Constitution was intended for the two-fold purposes of giv- 
ing it prominence and permanence. ‘The argument for the ex- 
clusion of the testimony, proceeds upon the idea that the de- 
ceased is the witness, when in fact it is the individual who 
swears to the statements of the deceased, who is the witness. 
And itis as to Aim that the privileges of an oral and cross ex- 
amination are secured. 

The admission of dying declarations in evidence, was‘ never 
supposed, in England, to violate the well-established princi- 
ples of the Common Law, that the witnesses against the ac- 
cused should be examined in his presence. The two rules 
have co-existed there certainly, since the trial of Ely, in 1720, 
and are considered of equal authority. 

The constant and uniform practice of all the Courts of this 
country, before and since the revolution, and since the adop- 
tion of the Federal Constitution, and of the respective State 
Constitutions, containing a similar provision, has been to receive 
in evidence, in cases of homicide, declarations properly made, in 
articulo mortis. 

It constitutes one of the exceptions to therule which rejects 
hearsay evidence. It is founded in the necessity of the case; 
and for the reason, that the sanction under which these decla- 
rations are made, in view of impending death and judgment, 
when the last hope of life is extinct, and when the retributions 
of eternity are at hand, is of equal solemnity as that of state- 
ments made on oath. With the policy of the rule which has 
been so ingeniously assailed by counsel for the accused, we 
have nothing todo. I will not deny but that it may be justified 
by that urgent necessity, which is a sufficient ground for dis- 
pensing with any rule. Chief Justice Tilghman thought there 
could not be a stronger case of necessity, than that which re- 
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quires the declarations of the dying victim of secret assassina- 
tion to be received, in order to the detection and punishment of 
his murderer. Moreover, he supposed that its allowance, and 
the knowledge that upon it, the culprit might be condemned, 
would have a saving and protecting influence upon society. 
Still it must be admitted that great caution should be observed 
in the use of this kind of evidence; and that were the point, 
res integra, much might be said against the practice. 

Without dwelling longer upon this exception, we consider it 
settled, that in case of homicide, declarations by one mortally 
wounded and who is conscious of his condition, are admissible 
in evidence, both as to who was the perpetrator of the injury 
and the facts which attended the transaction. 

[3.] The only remaining ground of objection is, that the 
evidence does not sufficiently show that the deceased knew or 
thought that his end was near; and that the declarations testi- 
fied to were made with the belief of death present to the mind 
of the declarant. That declarations, to be admissible in evidence, 
must be made under apprehension of immediate death, is un- 
questionable. The facts disclosed by the record satisfied the 
mind of the presiding Judge, as they do ours, that the statements 
were made at a time when the deceased was without hope of life, 
and in expectation of approaching dissolution. 

The wounds were inflicted on Saturday niglit, the 19th of 
January, 1851; one of which was so severe as to cause a pro- 
trusion of the membranes of the intestines from the abdomen; 
and in this state the deceased lay, so exposed to the bitter cold 
of winter, until next morning. When found, he was com- 
pletely torpid, and he continued in this condition until he died— 
before sun-rise Tuesday morning—no re-action having taken 
place in his system. 

John Evans testifies that he was with him a great deal 
during his illness, spending three hours or more at one time, on 
Sabbath evening. He heard him say he was very bad off; he 
was cut all to pieces, and he believed he should die. John J. 
Flournoy swéars, that on Monday afternoon, about 4 o’clock, he 
saw Mays. He found him very weak, and very much depressed 
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in feeling. He stated that certain persons (naming them) who 
had inflicted the wounds, had threatened to kill him; and that 
they had done it~or nearly done it. William Goodwin 
called on the deceased, on Sunday and Monday evenings, and 
staid some hours with him. He was in great pain, and said 
he would never get over it; that he was cut all to pieces; 
and that he wanted Mr. Evans to attend to having these people 
arrested, if he died. Seaborn Skinner, a neighbor of the de- 
ceased, and known to him as a member and a class-leader of the 
Church, called on him on Monday. He told witness he thought 
he would die; and when he bid him good bye, Mays said 
to witness, he never expected to see him in this world again, 
and asked him to pray for him. 

This testimony, embracing as it does, separate conversations 
held with different persons, at various times, at their respective 
interviews with the deceased, would seem to be conclusive as to 
the belief of the party, that he was a dying man; and that, con- 
sequently what he said to the witnesses on these occasions was 
properly submitted tothe Jury by the Court, and with equal 
propriety, regarded by them as the dying declarations of Alfred 
Mays, in the full view of death and eternity as just at hand. 

[4.] Isit the province of the Judge or of the Jury to decide 
whether the deceased thought himself dying or not, when he 
made the declarations inculpating the defendant ? 

His Honor Judge Starnes, after giving to this case, as he does 
all others which come before him, the most careful and scru- 
pulous attention, and bringing to bear upon it that clear and dis- 
criminating judgment, patient and thorough research, which 
characterises all of his decisions, held, that the proper course to 
be pursued was this: that a prima facie case of the moral con- 
sciousness required, should be exhibited to the Court in the first 
instance, as preliminary to the admission of the testimony. 
This done, the evidence should be received and left for the Jury 
to determine whether the deceased was really under the appre- 
hension of death when the declarations were made, which they 
might infer either from circumstances or the expressions used. 

All the analogies of the law, as to proof of books, hand- 
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writing, &c., would seem to sanction this practice; and it is 
certainly in accordance with the symmetry of our Judicial sys- 
tem. Up to the time of Woodstock’s case, decided in Eng- 
land in-1789, the whole subject seems to have been left to the 
Jury, under the direction of the Court,as a mixed question of 
law and fact. Since that period, it has been held there, to be the 
peculiar and exclusive duty of the Court, to decide whether the 
decedent made the declarations under the consciousness of in- 
evitable death. 

[5.] Affirming then, as we do, the doctrine of the Circuit 
Judge, that the condition of the deceased is to be determined by 
the Jury, by his statements, and by the character and nature 
of the injury, his appearance, conduct, &c. why should this issue 
of fact be placed upon a different footing from any other? And 
if there be evidence to warrant the verdict, why should it be dis- 
turbed by this or any other Court? 

For myself, I must say, that the testimony satisfies me, that 
Alfred Mays felt that his departure was at hand; that he was 
going the way of all flesh; that he was fully sensible of the 
hopelessness of his condition. 

On the whole, therefore, our conclusions are clearly against 
the prisoner, on all the grounds on which he seeks a reversal. 

Judgment affirmed. 





No. 53.—Garrett VaNNégss, plaintiff in error, vs. CHEESE- 
BOROUGH, STEARNS & Co. and others, defendants in error. 


[1.] Where an ex parte application had been made to the presiding Judge 
of the Court below, to sanction a petition for certiorari, which application 
was granted; but before the Court had considered and decided upon any of 
the grounds of error alleged in the petition, the plaintiff in errot sued out his 

* writ of error to this Court, and on a motion to dismiss the writ’ of error, 
on the ground that it had been prematurely sued out, the motion was al- 
lowed by the Court. 


vot x1 48 
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_ Application for certiorar. Decision by Judge Starnes, 2d 
March, 1852. 


A motion was made to dismiss the writ of error in this case, 
on the ground that the same was sued out to an interlocutory 
order, viz: the decision of Judge Starnes, in granting, ex parte, 
the writ of certiorari, there being as yet, no final decision in the 
cause. -The errors assigned were: 1st. That the proper no- 
tices and steps were not made prior to the application for the 
writ of certoirari; and 2d. That the grounds taken for a cer- 
tiorari, were not good in law. 


Joun K. Jackson and A. H. H. Dawson, for the motion. 


\ 


Montcomery, contra. 
By the Court.—Wanver, J. delivering the upinion. 


[1.] The defendants in error have made a preliminary mo- 
tion in this case, and insist that the writ of error was prema- 
turely sued out by the plaintiff. An ez parte application had 
been made to the presiding Judge of the Court below, fora 
certiorari, which application was granted. No final decision had 
been made by the Court, upon any of the grounds of error al- 
leged in the petition for certiorari. When the Court shall con- 
sider and decide the grounds of error taken in the petition, the 
judgment may be in favor of the present plaintiff in error; non 
constat, that the decision will be against him, and that he will 
be injured thereby. The sanctioning the application for certio- 
rari was the appropriate method of getting the question before 
the Court below for its decision. This case comes fully within 
the principles decided in Carter and wife vs. Buchanan, (2 Kelly, 
338) and recently in the case of Jones et al. vs. Dougherty, de- 
cided at Cassville, during the last term of the Court, not yet re- 
ported. ‘The writ of error must, therefore, be dismissed, hav- 
ing been issued prematurely. 


Y 
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No. 54.—Wws. J. McBrive, administrator, &c. plaintiff in er- 
ror, vs. ExizapetH M. M. Greenwoop and others, defend- 
ants in error. 


[1.] If, by a marriage contract, property is vested in trustees for the bene- 
fit of the husband and wife and the fruit of the marriage, and subsequent- 
ly an absolute divorce is granted to the husband, the wife may, after the 
divorce, by proper conveyance, the trustees being parties thereto, trans- 
fer all her rights and interests, under the marriage contract, to her for- 
mer husband ; she being, guoad hoc, a feme sole and sui juris. 


[2.] The parties to a marriage contract, may, by the consent of the trustees, 
dispose of their own interests, under the contract. They cannot defeat 
the interests of remainder-men, not parties to the agreement. 


| 8.] A conveyance by the former wife of all of her right, title and interest 
under the marriage contract, does not estop her from claiming the same 
property, subsequently, as the heir or distributee at law, of her child, the 
fruit of the marriage, who took the property in fee, under the marriage 
contract. 


In Equity, in Richmond Superior Court. Tried before Judge 
Starnes, January Term, 1852. 


On 26th day of June, 1828, Benjamin L. Greenwood and 
Elizabeth M. M. Scurry, in contemplation of a marriage about 
to be solemnized, entered into the following marriage settle- 
ment: 


GEORGIA : 

This indenture, tripartite, made and entered into this twenty- 
sixth day of June, in the year of our Lord one thousand eight 
hundred and twenty-eight, and of the Independence of the 
United States, the fifty-second, between Benjamin Leigh 
_ Greenwood, of the County of Richmond and State aforesaid, of 

the first part, Elizabeth Melvina Mounger Scurry, of the County 
of Columbia and State aforesaid, of the second part, and George 
L. Twiggs and William W. Montgomery, of the County of Rich- 
mond and State aforesaid, and Benjamin Leigh of the County 
of Columbia and State aforesaid, (trustees of the said Eliza- 
beth M. M. Scurry) of the third party. Whereas, Richard O 
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Scurry, the father of the said Elizabeth M. M. late of the Coun- 
ty of Richmond and State aforesaid, deceased, in and by his 
last will and testament, bearing date on the ninth day of No- 
vember, in the year of our Lord one thousand eight hundred 
and seventeen, did give and bequeath unto his said daughter) 
the said Elizabeth M. M. the whole of his estate, both real and 
personal, and in and by said will, did nominate, constitute and 
appoint Benjamin Leigh, of Columbia County, sole executor 
thereof, with power to dispose of said property, in said will 
mentioned, in such manner as he might think proper and meet 
for the benefit of his said daughter. And also, in and by 
said will, declared, that the said property or the proceeds there- 
of, should not be paid over and delivered to her until she should 
attain the full age of twenty-one years, all which will more fully 
appear by reference to said recited will, remaining in the custo- 
dy of the Court of Ordinary of the County of Richmond, and 
State aforesaid, where the same was proved and admitted to re- 
cord; by. virtue of which said will, she, the said Elizabeth M. 
M. is entitled unto all and singular the said property, real and 
personal, and the proceeds, rents, issues and profits thereof, ac- 
cording to the terms, stipulations and provisions in said will 
contained. And whereas, by the permission of God, a mar- 
riage isintended to be shortly had and solemnized between 
the said Benjamin L. Greenwood and the said Elizabeth Mel- 
vina Mounger Scurry, and it is agreed by and between the 
said Benjamin L. and the said Elizabeth M. M. that if the said 
intended marriage shall take effect and be solemnized, then, 
notwithstanding said marriage, he, the said Benjamin L. his 
executors, administrators and assigns, shall not and will not 
intermeddle with the said property, real or personal, nor the 
rents, issues and profits thereof, further or in any other manner 
than as is hereinafter stipulated, mentioned, and agreed upon. 
And whereas, the said property consists mostly of money, 
notes, bonds and other securities for money, and household 
furniture, which said property is now in the hands and under 
the control and direction of the said Benjamin Leigh, the ex- 
ecutor of the said will of the said Richard O. Scurry and the 
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guardian of the said Elizabeth M. M. to be by him disposed of 
according to the direction of the said will. And whereas, it is 
agreed by and between the said Benjamin L. Greenwood and 
the said Elizabeth M. M. Scurry, that the said property and es- 
tate, goods and effects so belonging to, and being the property 
of the said Elizabeth M. M. in case the intended marriage shall 
take effect, shall not, in any event whatever, be subject. or lia- 
ble, either at Law or in Equity, to the payment of any of the 
debts of the said Benjamin L. Greenwood at present contract- 
ed, and now due, and owing or to become due, and owing. by 
him, or any debt or debts which may be by him in future con- 
tracted and due and owing on any account, or for any purpose 
whatever. And it is further agreed, that the said property, 
money, goods and effects, whether in possession or in action, 
shall be secured, transferred, conveyed and assured to the 
said George L. Twiggs, William W. Montgomery and Benja- 
min Leigh, (trustees as aforesaid,) on the trusts and so and for 
the uses and trusts, intents and purposes hereafter mentioned, 
expressed and declared, and so and for no other trust, uses, in- 
tents or purposes, whatever. Now, therefore, this indenture 
witnesseth that the said Elizabeth Melvina Mounger Scurry, by 
and with the consent and approbation of her intended husband, 
the said Benjamin L. Greenwood, and also by and with the 
consent and approbation of her said guardian, the said Benja- 
min Leigh, who is also the sole executor of the last will and 
testament of the said Richard O. Scurry, which consent of the 
said Benjamin L. Greenwood and Benjamin Leigh, is mani- 
fested and declared by their being parties to these presents and 
signing and sealing the same, and for and in consideration of 
the said intended marriage and of the sum of one dollar to her in 
hand paid at and before the sealing and delivery. of these pre- 
sents, the receipt whereof is hereby acknowledged, and to the 
intent that the said estate, both real and personal, money, goods 
and effects, bonds, bills, notes and other securities for. money, 
and the rents, issues, profits and proceeds thereof, may be se- 
cured and applied upon the trusts and to and for the uses, in- 
tents and purposes, hereinafter expressed and declared,: hath 
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granted, bargained, suld, aliened, conveyed and confirmed, and 
by these presents doth grant, bargain, sell, alien, convey and 
confirm unto the said George L. Twiggs, William W. Mont- 
gomery and Benjamin Leigh, (trustees as aforesaid) and the 
survivor of them and the executor and administrator of the 
survivor of them, all the estate, real and personal, money, 
goods and effects, bonds, bills, notes and other securities for 
money, and household and kitchen furniture, and other effects 
which she is, or may be entitled unto, under and by ‘virtue of 
the. said last will and testament of her said father, Richard O. 
Scurry, to have and to hold the said estate, real and personal, 
money, goods, bonds, bills, notes and other securities for mon- 
ey and household and kitchen furniture and other effects, unto 
the said George L. Twiggs, William W. Montgomery and Ben- 
jamin Leigh andthe survivor and executor and administrator of 
them in fee simple, upon the trusts and so and for the several 
uses, intents and purposes hereinafter mentioned and declared, 
and none others. ‘That is tosay, that they, the said George L. 
Twiggs, William W. Montgomery and Benjamin Leigh, and the 
survivors of them, and the executors and administrators of the sur- 
vivors of them, shall and may, by and with the consent of the said 
Benjamin L. and Elizabeth M. M. expend, lay out and invest the 
said money, goods, bills, bonds, notes and other securities for mon- 
ey and other property and effects, in land and negroes, or in any 
other property which may be agreed upon by and between all 
the parties to these presents ; and shall and will immediately from 
and after the solemnization of the said intended marriage, and so 
soon as the said property, goods, money and effects can, ac- 
cording to the provisions of the said will of the said Richard 
O. Scurry, be paid over to them, as trustees, as aforesaid by 
the said executor of the said will, permit and suffer the said 
Benjamin L. and his intended wife, the said Elizabeth M. M. 
to have, hold, possess and enjoy the said land and negroes and 
other property, real and personal, with the appurtenances, and 
to receive the rents, issues and profits thereof, for the purpose 
of supporting and maintaining the said Benjamin L. and 
Elizabeth M. M. and such child or children as may be 
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born of the said Elizabeth M. M. during her coverture 
with the said Benjamjn L. for and during the joint lives of 
the said Benjamin L. and Elizabeth M. M. and the life of 
the survivor of them; but upon this special understanding 
and agreement, by and between all the parties to this in- 
denture, that neither the land, negroes, goods, money nor 
any other part or portion of the said property, real and 
personal, nor the rents, issues, or profits thereof, or any part or 
portion of them, or either of them, shall go to, or be subject, 
either at Law or in Equity, to the payment of any of the debts 
of the said Benjamin L. Greenwood already contracted, or 
which may be by him at any future time contracted. And that, 
if the rents, issues and profits of the said property, real or per- 
sonal, shall, at any time, be more than sufficient to support the 
said Benjamin L. and Elizabeth M. M. and the child or chil- 
dren which may be the fruit of the said intended marriage, 
then such overplus shall be invested by the said trustees, in 
such property, real or personal, as may be agreed upon by and 
between all the parties to these presents, to be held by the said 
trustees, or the survivors of them, and the executors and adminis- 
trators of such survivor, upon the same trusts, and to and 
for the same uses, intents and purposes hereinbefore and _here- 
inafter mentioned and declared. And in the event of the death 
of the said Elizabeth M. M. Scurry, leaving a child or children, 
the fruit of the said intended marriage, then upon trust that 
they, the said George L. Twiggs, William W. Montgomery and 
Benjamin Leigh, and the survivors of thein and the executor and 
administrators of such survivor of them, and the executors 
and administrators of such survivor; shall and will continue to 
permit the said Benjamin L. Greenwood, to have, hold and keep 
possession of the said property, real and personal, and receive the 
said rents, issues and profits thereof, under the restrictions and 
limitations, and for the purposes hereinbefore mentioned, for the 
support of himself and the said child or children for and during 
the term of his'natural life. And from and immediately after 
his death, then upon the further trust and confidence, that they, 
the said George L. William W. and Benjamin, and the survivor 
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of them and the executors and administrators of such survivor, 
shall and will convey, transfer and set over by proper and legal 
conveyances, the whole and every part of the said property, real 
and personal, and the increase thereof, and the rents, issues and 
profits of the same, to the said child or children, share and 
share alike, in fee simple, and freely discharged from all further 
trusts. And in case the said Elizabeth M. M. should die in the 
life-time of the said Benjamin L. and without leaving a child or 
children, such child or children should all die in the life-time 
of the said Benjamin L. then upon the further trust, that they, 
the said George L. William W. and Benjamin, and the survivor 
of them, and the executors and administrators of such survivor 
shall and will permit and suffer the said Benjamin L. to have, 
hold, keep and possess all and singular the said property, real 
and personal, with the increase thereof, and the rents, issues and 
profits thereof, for his support and maintainance for and during 
the term of his natural life; and from, and immediately after 
his decease, that they shall and will convey, assign and set 
over all the said property, real and personal, with the increase 
thereof, to such person or persons andin such manner as the 
said Benjamin L. Greenwood shall and may order, direct and 
appoint, by his last will and testament, in writing, duly executed 
in the presence of three or more credible witnesses. And in 
case he should fail or neglect to make such will or appointment, 
then, that Ahey shall and will convey, transfer and set over the 
said property, real and personal, and the increase thereof, to- 
gether with the rents, issues and profits of the same, to the le- 
gal heirs and representatives of the said Benjamin L. in fee 
simple, share and share alike, and by proper and legal assu- 
rances. And incase the said Benjamin L. Greenwood shall 
die in the life-time of the said Elizabeth M. M. Scurry, leaving 
a child or children, the fruit of the said intended marriage, then, 
upon this further trust and confidence, that they, the said George 
L. Twiggs, William W. Montgomery and Benjamin Leigh, 
and the survivor of them, and the executors and administrators 
of such survivor, shall and will permit and suffer the said 
Elizabeth M. M. Scurry, to have, hold, keep and possess 
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the said property, real and personal, and the increase thereof, 
and the rents, issues and profits of the same, under the restric- 
tions and limitations hereinbefore named, for the support of her- 
self and the said child or children, for and during the term of 
her natural life; and from and immediately after the decease 
of the said Elizabeth M. M. Scurry, then, upon this further 
trust and confidence, that they, the said George L. William W. 
and Benjamin, and the survivor of them, and the executors and 
administrators of such survivors, shall and will convey, transfer 
and set over by proper and legal conveyances, the whole and 
every part of the said property, both real and personal, and the: 
increase thereof, together with the rents, issues and profits of 
the same, to the said child or children, share and share alike, in 
fee simple, and freely discharged from any further trust. And 
in case the said Benjamin L. shall die in the life-time of the 
said Elizabeth M. M. and without leaving a child or children, 
of the said marriage, or leaving a child or children, such child :) 
or children should all die in the life-time of the said Elizabeth 
M. M. then, upon this further trust and confidence, that they, the 
said George L. William W. and Benjamin, and the survivor of 
them, and the executors and administrators of such survivor, 
shall, and will, immediately upon the happening of either of the 
said last mentioned events, convey, assign and set over, by legal 
and proper conveyances, the whole of said property, real and 
personal, and the increase thereof, together with the rents, issues 
and profits of the same, to the said Elizabeth M. M. in fee sim- 
ple, and freely discharged from any other trust. And the said 
Benjamin L. Greenwood, for himself, his heirs, executors, ad- 
ministrators and assigns, doth promise, covenant and agree to, 
and with, the said Elizabeth M. M. Scurry, and to and with the 
said George L. Twiggs, William W. Montgomery and Benjamin 
Leigh and the survivor of them, and the executor and ad- 
ministrator of such survivor, that they, the said George L. 
Twiggs, William W. Motitgomery and Benjamin Leigh, and 
the survivor of them, and the executors and administrators of 
such survivor, shall and may take, hold, keep and enjoy, all and 
singular the said property, real and personal, and the increase 
vor x1 49 
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thereof, hereinbefore conveyed to them by the said Elizabeth 
M. M. upon the trusts and confidence, and toand for the uses, 
intents and purposes hereinbefore mentioned, expressed and 
declared. And that he will do no act to hinder, frustrate or defeat 
the true intent and meaning of these presents; and that they 
shall and may, hold the said property without the let, suit, trou- 
ble or denial of the said Benjamin L. his heirs, executors, ad- 
ministrators or assigns. And further, that he the said Benjamin 
L. his executors, administrators or assigns, shall and will at any 
time or times hereafter, upon the reasonable request of the said 
_ George L. William W. and Benjamin, or the survivor of them, 
or the executors and administrators of the survivor, make, do 
and execute, or procure, to be made done and executed, and 
suffer and permit his said intended wife to do, make and exe- 
cute, or in conjunction with her, will do, make, and execute, 
as may be deemed most legal and correct, all and every such 
further and other reasonable and lawful act or acts, thing or 
things, devices and assurances in the law, whatsoever, for the 
further, better and more perfect conveyance, assignment and 
transfer of the said property, real and personal, and its increase, 
and the rents, issues and profits of the same unto the said 
George L. Twiggs, William W. Montgomery and Benjamin 
Leigh, and the survivor of them, and the executors and admin- | 
istrators ofsuch survivor, to and for and upon the several trusts, 
intents and purposes hereinbefore expressed and declared, ac- 
cording to the true intent and meaning of these presents, as by 
them or any of them, or their or any of their counsel, learned 
in the law, shall be reasonably devised or advised and required. 
And the said George L. Twiggs, William W. Montgomery and 
Benjamin Leigh, for themselves, their executors and administra- 
tors and assigns, do covenant, promise and agree to, and with 
the said Benjamin L. Greenwood and Elizabeth M. M. Scurry, 
that they will take, receive and accept the said property, real 
and personal, hereinbefore by the said Elizabeth M. M. to them 
conveyed, upon the several trusts, and to and for the uses, in- 
tents and purposes hereinbefore expressed and declared, and to 
and for no other intent or purpose whatever. And further, they 














AUGUSTA, JUNE TERM, 1852. 387 


McBride vs. Greenwood and others, 








will faithfully execute and perform the said several trusts, and 
hold the said property, real and personal, for noother purposes 
than those herein mentioned and declared, according to the 
true intent and meaning of these presents. And it is further 
mutually agreed, and declared by and between all the parties to 
these presents, that in case the said Benjamin L. and the said 
Elizabeth M. M. or the survivor of them, shall be desirous to 
have the said property, real or personal, hereinbefore conveyed 
and assured, or any part thereof, sold, and the money arising 
from such sale invested in any other property, real or personal, 
stock or fund, or placed out upon any security ; and shall sig- 
nify such his, her or their desire, by writing under his, her or 
their hand, or hands, signed in the presence of two or more 
credible witnesses; that then, the said trustees, or the survivors 
of them, and the executors and administrators, or the survivor, 
shall, accordingly, sell and dispose of the said property, real 
and personal, or any part thereof, and invest, place, lay out or 
dispose of the money arising by the sale thereof, in such other 
property, real or personal, stock, funds or securities, or in such 
other manner as the said Benjamin L. and Elizabeth M. M. or 
the survivor of them, shall, by such writing as aforesaid, direct, 
limit, or appoint; provided, however, that the said trustees 
or the survivor of them, or the executors and administrators of 
such survivor, shall approve of and give his or their consent to 
such sale, purchase and investment. Which said property, real 
and personal, stocks, funds or securities, when so purchased, 
shall be transferred, assigned, conveyed, settled and assured so 
and in such manner as that the same, with the increase, rents, 
issues and profits thereof, may remain, continue and be applied 
and disposed of, to and for and upon the same trusts, uses, intents 
and purposes as the said property, real and personal, hereinbefore 
conveyed, are hereinbefore directed, limited and appointed, to 
go and be applied and be disposed, and that in all respects, ac- 
cording to the true intent and meaning of these presents. And 
in case of the death or removal of any one or all of the said 
trustees, it is mutually agreed by and between all the parties to 
these presents, that the said Benjamin L. Greenwood and Eliza- 








388 SUPREME COURT OF GEORGIA. 





. McBride vs. Greenwood and others, 


beth M. M>Scurry, during their joint lives, and either of them 
after the death of the other, shall and may nominate and appoint 
one or more trustees to the said property, real or personal, here- 
in conyeyed, upon the same trusts, and to and forthe same uses, 
intents and purposes hereinbefore mentioned and declared, but 
such appointment shall not be made, unless by the consent of 
the surviving and unremoyved trustees or one of them, which 
said appointment shall be made under the hands and seals of 
the said Benjamin L. and Elizabeth M. M. or the survivor of them, 
in the presence of two or more credible witnesses, and be attached 
to these presents, and form a part thereof. And in case of the death 
of the said Benjamin L. Greenwood and the said Elizabeth M, 
M. Scurry, and of any or all of said trustees, other trustees 
should be necessary to carry into effect the true intent and mean- 
ing of these presents, then, and in such a case, a trustee or trus- 
tees shall and may be nominated and appointed by a Court of 
Equity, for the purpose of carrying these presents into full ef- 
fect. And whereas, the said property hereinbefore conveyed, is 
now in the hands of the said Benjamin Leigh, as executor of the 
last will and testament of the said Richard O. Scurry, deceased, 
to be delivered over by him, according to the provisions of the 
said will. Now, itis mutually agreed by and between all the 
parties to these presents, that when the time arrives at which the 
said property is tobe handed over, the said Benjamin Leigh 
shall deliver the same to the said trustees, taking their receipt for 
the same, which shall be a full and complete discharge to him 
from, the said Benjamin L. and Elizabeth M. M.—the said trus- 
tees to hold the same upon the terms and stipulations hereinbe- 
fore mentioned. In witness whereof, the parties to these pre- 
sents have hereunto set their hands and affixed their seals, the 
cay and year first above written. 





ed, sealed and } BENJ. L. GREENWOOD, 
elivered in pre- ELIZABETH M.M. SCUR RY, [u. s.] 
sence of us,. BENJ. L. GREENWOOD, & &] 
Hryry GRreEnwoop, GEORGE L. TWIGGS, ye 
Netson Carter, W. W. MONTGOMERY, [t. s.]} 
Tomas S. Marr. BENJ, LEIGH, [1. s.] 


Subsequently, difficulties having arisen, Benjamin L. Green- 
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wood sued for and obtained a divorce, a vinculo matrimont, from 
his wife, Elizabeth M. M. Greenwood. Subsequent to'the di- 
vorce, Elizabeth M. M. Greenwood executed a release, of which 
the following is a copy: 








GrorGia: 

This indenture, éripartite, made and enteredinto this twenty- 
eighth day of August, in the year of our Lord eighteen hundred 
and thirty-eight, and of the Independence of the United States, 
the sixty-third, between Elizabeth M. M. Greenwood, formerly 
Scurry, and lately the wife of Benjamin Leigh Greenwood, of 
the County of Baker and State aforesaid, of the first part, the 
said Benjamin L. Greenwood of the County of Baker and State 
aforesaid of the second part, and George L. Twiggs and Wil- 
liam W. Montgomery, both of the County of Richmond and 
State aforesaid, (trustees of the said Elizabeth M. M.) of the 
third part. Whereas, heretofore, to wit, on the twenty-sixth day 
of June, in the year of our Lord one thousand eight hundred 
and twenty-eight, a deed of marriage settlement was entered in- 
to by and between the said Elizabeth M. M. and the said Ben- 
jamin L. whereby the property belonging to the said Elizabeth 
M..M was, by their consent, transferred and conveyed to the 
said George L. Twiggs and William W. Montgomery, and one 
Benjamin Leigh, (since deceased) as trustees for the said Eliza- 
beth M. M. to and for the uses, intents and purposes, and upon 
the special trusts and confidence therein described and provided 
for, all of which will more fully appear, by reference to the said 
deed of marriage settlement, which will be found of record in the 
office of the Clerk of the Superior Court of Richmond County in 
the State aforesaid. And whereas, the intended marriage between 
the said Elizabeth M. M. and the said Benjamin L. mentioned 
in said marriage settlement, was solemnized between the parties 
on the said twenty-sixth day of June in the year of our Lord 
eighteen hundred and twenty-eight, and the property described in 
the said indenture, reduced to the possession of the said Ben- 
jamin Leigh Greenwood, by and with the consent and approba- 
tion of the said trustees. And whereas, the said Benjamin L. 
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and the said Elizabeth M. M. lived together as man and wife 
for several years, and until the eleventh day of September, in 
the year of our Lord one thousand eight hundred and thirty-six, 
and caused the said Benjamin L. to institute in the Superior 
Court of the County of Baker and State aforesaid, an action at 
law against the said Elizabeth M. M. fora divorce, which, said 
action came on to be tried, and was tried, in the Superior 
Court of Baker County, at October, in the yéar of our 
Lord one thousand eight hundred and thirty-seven, before a Spe- 
cial Jury, when the following verdict was returned, pronounced 
and recorded, viz: 








“We find that sufficient proofs have been referred to our con- 
sideration, to authorize a total divorce, that is to say, a divorce 
a vinculo matrimonii, upon legal principles, between the parties 
in this case. (Signed,) Tuomas H. Hutt, Foreman. 


And whereas, at the second term of the said Superior Court 
thereafter, to wit, at the August Term, in the year of our Lord 
one thousand eight hundred and thirty-eight, the same cause 
came on to be again tried, and was tried, as the Constitution 
provides, before another Special Jury, when, after hearing the 
evidence in the case, the Jury returned the following verdict, 
which was received, pronounced and recorded, to wit: 


“ We find that sufficient proofs have been referred to our con- 
sideration, to authorize a total divorce, that is to say, a divorce 
avinculo matrimonii, upon legal principles, between the parties 
in this case. Matuew B. Moor, Foreman. 


By virtue of which two concurring verdicts, the said Benja- 
min L. and Elizabeth M. M. have been divorced a vinculo 
matrimonii, and are now separate and distinct persons in law. 
And whereas, the said Benjamin L. being desirous to make pro- 
visions for the support and maintenance of the said Elizabeth 
M. M. notwithstanding the said divorce, has proposed to give 
her the sum of ten thousand dollars, on condition that she, 
with the consent and approbation of said trustees, will release 
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and relinquish all claim which she now has, or may at any time 
hereafter have to all or any and every part or portion of the pro- 
perty, both real and personal, mentioned, specified and contain- 
ed in the said deed of marriage settlement, which proposition the 
said Elizabeth M. M. by and with the consent and approbation of 
the said trustees, the said George L. Twiggs and William W. 
Moatgomery, has agreed to accept, which consent and approba- 
tion are manifested by their signatures to this instrument. Now, 
therefore, this indenture witnesseth, that the said Elizabeth M, 
M. for, and in consideration of, the sum of ten thousand dol- 
lars, to her in hand paid at and before the sealing and delivery 
of these presents, the receipt whereof is hereby acknowledged, 
hath released, relinquished and quit claim, and by virtue of these 
presents, forever release, relinquish and quit elaim unto the said 
Benjamin L. Greenwood all her rights, title, claim, interest or 
demand in Law or Equity, in and to all and every part and par- 
cel of the property, both real and personal, of whatsoever na- 
ture or kind mentioned, specified, or in any manner contained 
or comprehended in the said deed of marriage settlement, and 
doth also freely and fully, for the consideration expressed, re- 
lease and relieve her said trustees, George L. Twiggs dnd Wil- 
liam W. Montgomery from all liability to her, under and by vir- 
tue of the said deed of marriage settlement. And it is further 
agreed and stipulated, by and between all the parties to this in- 
denture, that the provisions and stipulations contained in the 
said deed of marriage settlement, shall be fully and fairly car- 
ried into effect, so far as they relate to the said Benjamin L. 
Greenwood and the child now in life, which is the fruit of the 
said marriage, to wit, the said Duncan L. Clinch and for his and 
their use and benefit; and that if the said Benjamin L. shall 
die before the said Elizabeth M. M. that the said trustees shall 
dispose of the said property specified in said deed of marriage 
settlement, for the benefit of the said child, in such manner as 
is mentioned and declared in said deed, as if the said Eliza- 
beth M. M. were dead, notwithstanding she may be still in life, 
because the object and true intent and meaning of this inden- 
ture are to release unto the said Benjamin L. all the interest and 
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claim of the said Elizabeth M. M. under the said deed and mar- 
riage settlements, she having as above expressed, received from 
him a full and fair consideration of the same, and to secure to 
the child, now in life, of the said marriage, the said Duncan. L. 
Clinch, the whole property, after the death of the said Benjamin 
L. as provided and stipulated in the said deed of marriage set- 
tlement, notwithstanding that the said Elizabeth M. M. may sur- 
vive the said Benjamin L. And the said Elizabeth M. M. for 
the consideration above mentioned, doth hereby fully authorize 
and empower her said trustees, George L. Twiggs and William 
W. Montgomery and the survivors of them, to dispose of the 
said trust property, in such manner as the said deed of mar- 
tiage settlement points out and declares, in the event of the 
death of the said Elizabeth M. M. during the life time of the 
said Benjamin L. and to carry into effect all the provisions of 
the said deed of marriage settlement, except such as relate to 
the said Elizabeth M. M. whose interest under the same has been 
hereby fully and entirely released, to and for the benefit of the 
said Benjamin L. and the said Duncan L. Clinch. And the said 
Elizabeth M. M. doth further authorize and empower her said 
trustees ‘and the survivors of them to sell any or all of the said 
property, rea] and personal, upon the application of the said 
Benjamin L. Greenwood, and to re-invest the proceeds thereof 
in such other property as he and they may think proper, as they 
are now authorized todo by said deed of marriage settlement, 
upon the joint application of the said Benjamin L. and Eliza- 
beth M. M. and in every case to do and perform, upon the applica- 
tion and request of the said Benjamin L. alone, any and all 
such acts, matters and things as they are, by the said deed of 
settlement, authorized to do upon the joint application and re- 
quest of the said Benjamin and the said Elizabeth M.M. And 
in the event of the death of the said child, Duncan L. Clinch, 
during the life time of the said Benjamin L. the said Elizabeth 
M. M. hereby covenants and agrees to and with the said Benja- 
jamin L. and the said George L. Twiggs and William W. Mont- 
gomery, that the said Benjamin L. may dispose of and devise 
the said property, real and personal, by his last will and testa- 
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ment—or in default thereof, that the said property, real and per- 
sonal, shall, after the death of the said Benjamin L. be assigned 
and set over by the said trustees, to his legal heirs and distri- 
butees, in such manner and form as provided for in said deed 
of marriage settlement, and asif the said Elizabeth M. M. were 
dead, notwithstanding that the said Elizabeth M. M. may still be 
in life. 
In witness whereof, the parties to these presents have hereun- 
to set their hands and seals, the day and year first above written. 
ExizasetH M. M. Greenwoop, [t. s.] 
Bensamin L. Greenwoop, [L. s.] 
Georce L. Twices, [L. s.] 
W. W. Monrtcomery, [1. s.] 
Signed, sealed and delivered in presence, 
Jno. Scutry, Jun. 
JosePpH STURGIS, J. I. c. 
W. J. Minis, 
Rosert G. GREENWOOD. 


Benjamin L. Greenwood, in 1841, made and executed his last 
will and testament, in which, in the event of the death of Dun- 
can L. Clinch Greenwood, (the issue of the aforesaid marriage) 
before arriving at the age of twenty-one years, and without 
leaving a wife, child or children, living at his death, he bequeath- 
ed all of the property included in the marriage settlement to 
certain legatees named in the will. 

Benjamin L. Greenwood died, leaving this will unrevoked. 
Subsequently Duncan L. Clinch Greenwood died, before arriv- 
ing at the age of twenty-one years, and without leaving a wife, 
child or children living athis death. Elizabeth M. M. Green- 
wood survived him. 

George L. Twiggs, the surviving trustee under the marriage 
settlement, filed a bill in Richmond Superior Court, setting forth 
the foregoing facts; and that Elizabeth M. M. Greenwood 
claimed the whole of the property, as the distributee and heir at 
law of her son, D. L. C. Greenwood ; while the legatees under 
the will of Benjamin L. Greenwood claimed the property tinder 

vor xt 50 
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the said will. The prayer was that these claimants might in- 
terplead. 

Upon the trial of this bill, the presiding Judge charged the 
Jury, among other things : 

“That Mrs. Elizabeth M. M. Greenwood did not assign her 
right to the property described in said marriage settlement, un- 
der the Statute of Distribution of this State, but only conveyed 
the rights and interests which she had under the marriage settle- 
ment; and that though she had the same right under the mar- 
riage settlement which she has under the Act of 1843—or our 
Statute of Distribution—yet, that she, only by the instrument, 
(made subsequent to the divorce) assigned the right she had un- 
der the marriage settlement ; that she did not assign the inter- 
est which was afterwards cast upon her by the Statute; and that 
as by the conveyance which she did make, she agreed that the 
terms of the trust under the marriage settlement should cease to 
operate at the death of Benjamin L. Greenwood; that as the 
said Benjamin L. contracted to this effect with her, that his rep- 
' resentatives are bound by such contract; that the property did 
vest in Duncan L. Clinch Greenwood upon the death of his father, 
said Benjamin L. and remains the property of the estate of the in- 
testate infant, and is now to be distributed to his next of kin, whe 
Mrs. Elizabeth M. M. Greeenwood is.” 

To this charge, counsel for William J. McBride, administra- 
tor, &c. excepted, and has assigned error as follows: 

1st. That the property under the marriage settlement between 
Benjamin L. Greenwood and Elizabeth M. M. Scurry and their 
trustees, did not vest in their child, Duncan L. C. Greenwood, 
he having been survived by his mother, Elizabeth M. M. Green- 
wood, (and that E. M. M. Greenwood is not entitled to said 
property as the heir of her son, she having conveyed her inter- 
est to Benjamin L. Greenwood) that said property goes to and 
vests in the legal representatives or the legatees under the will of 
Benjamin L. Greenwood, deceased. 

2d. That by the conveyance made subsequent to the divorce, 
Elizabeth M. M. Greenwood conveyed all her then and future in- 
terest, right and title in the specific property described in said mar- 
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riage settlement, both in Law and Equity, to Benjamin L. Green- 
wood for a valuable consideration. 

3d. That the Act of the Legislature of 1843, subsequent to 
said conveyance cannot re-invest said property in Elizabeth M. 
M. Greenwood. 

4th. That Elizabeth M. M. Greenwood having conveyed all 
her then and future interest (under the marriage settlement) 
in said trust property, when the contingency happened, to wit, her 
surviving her husband and child or children of the marriage, the 
right she acquired under the marriage settlement upon the happen- 
ing of such contingency, goes to and vests in the legal representa- 
tives or the legatees under the will of Benjamin L. Greenwood. 

5th. That a contingent interest or remainder (such as E. M. 
M. Greenwood had under the marriage settlement) may be sold 
and conveyed, and such sale and conveyance will be enforced 
in Equity after the event has happened upon which the contin- 


gency or remainder vested. 
6th. That when a trust has been declared and vested in 


trustees, and the trustees accept and act upon the trust, it will 


be enforced in Equity. 
7th. That it is notin the power of the tenant for life, or other 


party to destroy contingent remainders before they come in esse 
and vest in the remainder-man. 


G. J. & W. Scuuey, for plaintiff in error. 


C. J. Jewxms, for defendant in error. 


By the Court—Lumexiy, J. delivering the opinion. 


Richard O. Scurry, in 1819, conveyed by his will, the whole 
of his estate to his daughter Elizabeth; and appointed Benja- 
min Leigh, of Columbia County, the sole executor to his will. 
In 1828, Elizabeth, his daughter, entered into a marriage settle- 
ment with Benjamin Greenword, her intended husband, the pro- 
visions of which, will be referred to hereafter. A son, Duncan 
L. Clinch Greenwood, was the only fruit of this marriage. In 
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1838, Greenwod having been totally divorced from his wife, en- 
tered into a new contract with her, relative to her interest in the 
trust property, the examination of which will be postponed for 
the present. Greenwood married again and died; having pre- 
viously disposed of his property by will. The substance of 
which was, that should his son by the first marriage die a minor, 
and without issue, that the whole of the testator’s property 
should go to the second wife and children, provided there were 
any. Otherwise, one-half to her, and the other half to his next 
of kin. In 1847, Duncan L. Clinch, the son by the first wife, died 
under age and unmarried. Elizabeth Greenwood, the first wife, 
now claims the trust estate, as the heir at law of her son. On 
the other hand, William J. McBride, the present husband of 
Greenwood’s second wife, and the administrator cum testamento 
annexo upon his estate, insists that the property belongs to Green- 
wood’s estate and should be disposed of by his will. Under 
these circumstances, the trustees have filed their bill of inter- 
pleader, praying the aid and direction of the Court, as to who 
is entitled, &c. 

By the marriage settlement of 1828, it was stipulated among 
other things, that Benjamin L. Greenwood and Elizabeth M. M. 
his intended wife, should have, hold, possess, and enjoy all the 
property thereby conveyed, real and personal, with the appurte- 
nances, and that they should receive the rents, issues and profits 
thereof, for the purpose of supporting them and such child or 
children as might be born to them during the coverture ; and for 
and during their joint lives, and the life of the survivor; that in 
the event of the death of the said Elizabeth M. M. Scurry, leav- 
ing 2 child or children, the fruit of the contemplated marriage, 
then the trustees were to continue to permit Benjamin L. Green- 
wood to retain and enjoy the property for the support of him- 
self and said offspring, should there be any, for and during the 
term of his natural, life and from and immediately after his 
death, then the trustees were to convey the whole of the proper: 
ty with its increase, to said child or children, share and share 
alike in fee simple. And in case the said Elizabeth M. M. 
should die in the lifetime of the said Benjamin L. without bear- 
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ing a child or children, or such child or children should all die 
in the lifetime of the said Benjamin L. then the said Benjamin 
L. was to keep the.whole of the property during his natural life, 
and at his death, the same to go to such person or persons, and 
in such manner as he might appoint by will; and should he fail 
or neglect to make such appointment, then the property was to 
go to his legal heirs or representatives in fee simple, share and 
share alike. And in case the said Benjamin L. should die in 
the lifetime of the said Elizabeth M. M. leaving a child or chil- 
dren, the fruit of their marriage, then the property was to go to 
the support of the said Elizabeth M. M. during her natural life, 
and at her death, to the offspring in fee. And in case the said 
Benjamin L. should die in the lifetime of the said Elizabeth M. 
M. without offspring, or leaving offspring, the same should die 
in the lifetime of the said Elizabeth M. M. then upon the hap- 
pening of either of these two last mentioned events, the whole 
of the property was to go to the said Elizabeth M. M. in fee, 
fully discharged from trust. 

The foregoing extract in substance, divested of its verbal re- 
dundancy, contains all the limitations and provisions in the mar- 
riage settlement, which appertain to the present controversy. 
By a careful examination of them it will be seen, that there is 
only one contingency in which the legatees or distributees of 
Benjamin L. Greenwood, can take this trust property as remain- 
der-men, and that is, in the event of his wife’s dying without 
children, during his lifetime, or leaving a child or children, which 
should die in the lifetime of the father. Upon the happening of 
this contingency, the trust estate was to pass, by the will of 
Benjamin L. Greenwood, or failing to make one, it was to go to 
his heirs at law. 

Again, we ascertain clearly that the interest of Mrs. Green- 
wood was, in this trust property, merely an estate for life, with 
the remainder in fee, should she survive her husbund and the 
fruit of the marriage, should there be any. 

Now, it is argued, and authority is cited to sustain that posi- 
tion, that it is not in the power of the tenant for life, or any 
other party to this trust deed, to destroy the contingent remain- 
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ders under it, before they come into esse. In other words, that 
it was not competent for Mr. and Mrs. Greenwood, in conjunction 
with the trustees under this marriage settlement, by any subse- 
quent arrangement entered into between themselves, to defeat 
the limitation over to the legatees or distributees of Benjamin 
L. Greenwood. And we concede that this is a clear and set- 
tled rule of Chancery. And if it shall turn out that the con- 
tract of 1838 is obnoxious to this objection, it is a nullity. Let 
us refer to this new agreement. 

Like the first, it was entered into between Elizabeth M. M. 
Greenwood, Benejamin L. Greenwood, George L. Twiggs, and 
William W. Montgomery, the surviving trustees to the former 
instrument. After reciting the original settlement, the marriage 
of the parties, as therein contemplated, and their divorce, it pro- 
vides, that for and in consideration of the sum of ten thousand 
dollars paid by Benjamin L. Greenwood, to Elizabeth M. M. his 
former wife; she, by and with the consent and approbation of 
the said trustees, relinquishes to Benjamin L. Greenwood, all 
of her interest under the marriage settlement, and relieves the 
trustees from all further liability to her, on account thereof. It 
was further stipulated and agreed between the parties, that the 
provisions of the marriage settlement should be fully and fairly 
carried into effect, so far as they relate to the said Benjamin L. 
Greenwood and the child then in life, the fruit of the marriage, 
to wit: Duncan L. Clinch Greenwood, and for his and their use 
and benefit ; and that it the said Benjamin L. should die be- 
fore the said Elizabeth M. M. that the trustees shall forthwith 
dispose of the property mentioned in the articles, for the benefit 
of said child, the same as though the mother was actually dead, 
notwithstanding she still may be in life; it being declared to be 
the true intent and meaning of this new contract, for the said 
Elizabeth M. M. to release to Benjamin L. Greenwood all of her 
interest arising under the marriage settlement, in consideration 
of the price which he paid her for that purpose; “ and to secure 
to Duncan L. Clinch, the child of the marriage, then in life, the 
whole property after the death of his father, as stipulated in the 
marriage settlement, notwithstanding his mother may survive 
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him,” ‘and to carry into effect, al the provisions of the deed of 
marriage settlement, except such as relate to the said Elizabeth 
M. M. whose interest is thereby fully disposed of and parted 
with.” 

So far from there being any conflict or discrepancy between 
these two documents, the latter recognizes and re-affirms the 
former, and purports to be executed for the express purpose of 
fully and fairly carrying into effect, all of its provisions. It is 
manifest, that the only effect of the deed of 1838, is a sale by 
Mrs. Greenwood to her former husband, of all her interest in 
the property embraced in the marriage deed, which, as_we have 
before seen, was a support for life, with remainder in fee, in the 
event of her surviving her husband and son. 

[1.] Was it competent for these parties to contract with an- 
other? If they were able. to do so in 1828, we see no reason 
why they could notin 1838. They were equally sui juris on 
both occasions. Indeed, it is assumed in the argument submit- 
ted in behalf of the plaintiff in error, and we think very proper- 
ly, that by the conveyance made by Mrs. Greenwood, subse- 
quently to her divorce, she transferred all of her present as well 
as prospective rights, under the marriage settlement, both in Law 
and in Equity, to Benjamin L. Greenwood. If the deed of 
1838 is ineffectual, then Mrs. Greenwood takes this property by 
the express terms of the marriage agreement, she having sur- 
vived both her husband and son. 

What becomes then, of this interest of Mrs. Greenwood in 
this trust estate? Mr. McBride and those whom he represents 
contend, that it vests in the legal representatives of Benjamin L. 
Greenwood and his legatees under his will. But itis clear, that 
they cannot take by virtue of the marriage deed, because the 
only contingency upon which they could claim under that instru- 
ment, never happened, and never can happen; that is, Mrs. 
Greenwood’s dying in the lifetime of her husband, bearing no 
child or children, or bearing offspring, whom their father surviv- 
ed. | 
[2.] But it is insisted, that by the deed of 1838, Greenwood, 
for a valuable consideration, became the owner, by purchase, of 
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the contingent fee of Mrs. Greenwoo:l; and that she having 
in fact, survived her son, it was competent for Mr. Greenwood 
to have disposed of this property by his will, which he did; and 
that this defeats no rghts of Duncan L. Clinch Greenwood, to 
this property under the marriage settlement. But mark, and this 
is the pivot upon which this case turns, Mr. and Mrs. Green- 
wood, by the deed of 1838, stipulate and agree, that the true 
purport and meaning of that instrument was, to enable Duncan 
I. Clinch Greenwood, upon the death of his father, to take the 
whole trust property, just as though she were dead at or before 
that time. And thus Mr. Greenwood, as it was his privilege to 
do, not only deprives himself of the jus disponendi or right of 
disposing of this property by deed or will, but agrees that at his 
death, it shall goto his son Duncan. He did not acquire the 
title to this contingent fee, under the marriage settlement, but 
aside from it. He obtained it by purchase. He had the right, 
therefore, to dispose of itas he pleased. He was not trammelled 
by the restrictions in the marriage deed, quoad, this contingent 
estate of his former wife’s. If the deed of 1838 is good, then 
by the terms of it, the title to the property in dispute, vested in 
Duncan L. Clinch Greenwood, immediately upon the death of 
his father. 

- [3.] Finally itis argued, that Mrs. Greenwood has excluded 
herself from any claim to this property, by the express language 
of the deed of 1838. ‘True, she restrains herself from any fur- 
ther claim upon the érust property, by virtue of the trust deed ; 
still this does not prevent her, of course, from taking it by pur- 
chase, inheritance, or through any other channel. She did not 
contract that she never would hold any of the property specified 
in the trust deed. ‘There could be no motive for sucha stipula- 
tion. But she sold and conveyed to Benjamin L. Greenwood, 
all the title which she derived to the trust property, under the 
marriage articles. Could not Mrs. Greenwood have bought this 
property, or any portion of it, from her son, had he survived? If 
so, she could take it by inheritance as his heir at law, as we 
hold she does. 

Although these instruments may be deficient in that brevity 
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and perspicuity so much commended by Sir Henry Sherman, in 
our Saxon ancestors ; still it must be admitted, that they exhibit 
the most indisputable proof of professional skill in the draftsman. 
And had the provision in the Statute of Distribution of 1804, 
excluding a mother from inheriting from ber Jast child, not been 
repealed by the Act of 1843, this would have been a clear case for 
the plaintiffs in error. The law, as it then stood, would, upon 
the death of Duncan L. Clinch Greenwood, have carried this 
property to the next of kin on the father’s side. As itis, it 
belongs to Mrs. Greenwood, as the statutory heir of her son. 

We hold that the judgment of the Circuit Court is right, and 
that it ought to be affirmed. 





No. 55.—Quintit1an Sxrine, administrator, &c. plaintiff in 
error, vs. JosepH 'T. Summons and Wife, and others, defend- 
ants in error. 


[1.] Where an executor or administrator collusively sells the goods of his 
testator or intestate, at an under value, when he might have obtained a 
higher price for them, it is a dzvastavit, and he shall answer the real value ; 
notwithstanding the object was accomplished under the form of a judi- 
cial sale by the Sheriff, under an execution obtained against the adminis- 
trator in his representative capacity. 

[2.] A Court of Equity will look into the whole transaction, consider the 
relative position and duties of the parties, andif it shall satisfactorily ap- 
pear that the property of the defendant’s intestate has been sold at an 
under value by his collusion with the plaintiff in execution, and his active 
interference on the day of sale to produce that result, he will not be per- 
mitted to shelter himself from a full discovery, under the mere form of a 
judicial sale. 

[8.] It is not necessary to allege the commission of fraud in totidem verbis. 
If the bill states with distinctness and precision, facts and circumstances, 
which in themselves amount to a fraud, it is quite as mnohjpetionn tie, as if 
the very term itself was employed. 


vot x1 51 
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[4.] Fraud and damage, coupled together, will entitle the injured party to 
relief in any Court of Justice. 


In Equity, in Burke Superior Court. Decision on demurrer, 
by Judge H. R. Jackson, May 5th, 1852. 

William A. Skrine, of Washington County, died intestate, 
and Quintilian Skrine became the administrator. Joseph T. 
Simmons and wife, and others, the distributees of Wm. A. Skrine, 
in 1851, filed their bill in Equity, in Washington Superior Court. 

The bill charged, in December, 1837, or January, 1838, a val- 
uable tract of land belonging to the estate, and known as the 
‘Mount Ariel” plantation, was levied on by the Sheriff of said 
County, by virtue of a fi. fa. in favor of V. V. Skrine, against 

, the said Quintilian, as administrator; that in February, 1838, 
the Sheriff sold the land without any notification that specie 
would be required, and Thomas J. Warthen became the pur- 
chaser, at the sum of $5,500; that Quintilian Skrine was there 
present, and bidding, his last bid being $5000; that after the 
sale, said administrator announced publicly, that specie was re- 
quired, and if not promptly paid, the Jand would be re-sold ; 
that the Sheriff then required specie of Warthen, who being un- 
prepared, proposed ‘to comply in ten days; that the land was 
then re-sold immediately, at Warthen’s risk, the Sheriff reading 
a written notice signed by V. V. Skrine, (but in the handwrit- 
ing of the administrator,) demanding specie or specie-paying 
bank bills ; that Robert W. Flournoy then became the purchaser 
at the sum of $5,500; that Flournoy being unprepared to pay 
the specie, proposed to do so in ten days, (being a man in afflu- 
ent circumstances,) and to hypothecate bank stock, or any oth- 
er security, for the payment of the money within that time; that the 
Sheriff, under the instigation of the said administrator, throvgh V. 
V. Skrine, refused to comply with the offer, and again offered the 
land for sale, when the land was bid off nominally by V. V. Skrine, 
at the sum of $3000, but really for the joint benefit of the said V. 
V. Skrine and the said administrator, 1s was evidenced by written 
articles of agreement between them, attached as an exhibit to 
the bill. The prayer was, that the administrator might be made 
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to account for $2,500, with interest trom the time of the sale, 
that being the difference between his bid and the former bids. 
To this bill a demurrer was filed, on several grounds, reducable 
to one: ‘That the facts charged in reference to the sale of the 
Mount Ariel plantation, did not render the administrator liable 
to account as required by the bill; he having done nothing in 
relation thereto, which he had not in law, the right to do. 
Judge H. R. Jackson, to whom this demurrer was submitted, 
overruled the demurrer, and this decision is assigned as error. 


A. J. Mutkr, for the plaintiff in error, submitted the follow- 
ing points : 


Ist. The sales having been made by the Sheriff, were beyond 
the control of the administrator, who, therefore, is not liable for 
what occurred. 

2d. The acts of the Sheriff were legal, and if not, he is re- 
sponsible, not the administrator. 

3d. A plaintiff in execution has a right to require specie of a 
purchaser, though no notice of the requirement be given before 
the sale. 

4th. An administrator, as an individual, has the right to pur- 
chase for himself the property of the intestate, when sold by a 
Sheriff. 

5th. The first and second purchasers were liable upon their 
bid, especially the second, for the difference between his bid 
and that of the last purchaser. 

6th. Such liability could have been enforced by any party in- 
terested. Cobd’s Dig. 513, 514. 5 Ga. R. 400. 

7th. The administrator, as an individual, had good right to do 
what is charged in the bill; therefore, he has committed no 
fraud. Fraud is not charged. 5 Ga. R. 403. 

8th. Admitting that the sale might have been set aside upon 
the proper suit of the heirs at law, that was the only burden un- 
der which the purchaser took the property. 8 Ga. R. 236. 


C, J. Jewxuvs, for defendant in error. 
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By the Court.—Wanrner, J. delivering the opinion. 


This bill is filed by the heirs and legal distributees of William 
A. Skrine, deceased, against Quintilian Skrine, administrator of 
Wn. A. Skrine, calling upon him to account to them for the 
sum of twenty-five hundred dollars, which, they allege, they 
are entitled to recover, by reason of his breach of duty as such 
administrator, in the sale of the ‘‘ Mount Ariel” plantation, the 
property of his intestate. 

The facts charged in the bill of the complainants, upon which 
their equitable title to reliefis predicated, are in substance: that 
in the early part of the year of 1838, a valuable plantation, the 
property of the intestate, in the hands of the defendant to be ad- 
ministered, known as the “ Mount Ariel ” plantation, in Wash- 
ington County, containing about one thousand acres, was levied 
on by the Sheriff of the County of Washington, to satisfy a ji. 

Ja. obtained against the defendant, as the administrator of the 
intestate, in favor of Virgil V. Skrine, the brother of the defend- 
ant; that on the first ‘Tuesday in February, 1838, the plantation 
was offered for sale by the Sheriff to the highest bidder, without 
any special notice being given that specie, or the bills of specie- 
paying banks, would Le required in payment. The plantation 
was bid off by Thomas J. Warthen, for the sum of five thou- 
sand five hundred dollars, the defendant being present, and bid- 
ding for the plantation the sum of five thousand dollars, the next 
highest bidder to Warthen. After the plantation was knocked 
off by the Sheriff to Warthen, as the highest and best bidder, 
the defendant publicly announced, that specie was required of 
the purchaser in payment, and if not promptly paid, said plan- 
tation would be re-sold at the risk of the purchaser. Warthen, 
the purchaser, declared, he was not then prepared to comply 
with the requisitions made upon him, but would do so within 
ten days, if that time should be allowed him; but the said plan- 
tation was forthwith offered fo; sale by the Sheriff, on the same 
day, by the directions of the defendant, at the risk of Warthen. 
When the plantation was offered for sale the second time, a 
written notice was handed to the Sheriff by Virgil V. Skrine, the 
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plaintiff in fi. fa. but drawn up in the handwriting of the de- 
Jendant, to the effect that specie, or the bills of specie-paying 
banks, would be required in payment. At the second sale, the 
principal bidders were the defendant and one Robert W. Flour- 
noy, and the plantation was knocked off to the latter, as the 
highest and best bidder, by the Sheriff, for the sum of five thou- 
sand five hundred dollars, who was well known to the defend- 
ant to be in affluent circumstances, with ample pecuniary re- 
sources, and prompt in meeting his engagements. On payment 
being demanded of Flournoy, he responded, that he could not 
immediately comply with the terms of the sale, but offered to do 
so within ten days, or a shorter time, and forthwith offered to 
hypothecate scrip for bank stock, as security for such payment 
within the specified time; but the Sheriff, by the direction of the 
defendant, or the said Virgil V. at the instigation and prompting 
of the defendant, declined said offer immediately, and on the same 
day, offered the plantation for sale the third time. The com- 
plainants allege, that the bidders being discouraged by the cir- 
cumstances before narrated, there was little if any competition, 
and the Sheriff, upon the bid of the defendant, in the name of 
the said Virgil V. Skrine, but in truth and in fact, upon the joint 
account, and for the mutual benefit of them, the said Virgil V. 
and the defendant, declared said plantation sold to the said Vir- 
gil V. for the sum of three thousand dollars, being twenty-five 
hundred dollars less than the sum offered at each of the preced- 
ing sales, whereby, the last mentioned sum of money, as the 
complainants allege, was lost to them, as the distributees of the 
intestate’s estate. 

The complainants also expressly charge in their bill, that the 
defendant was the principal actor in the sale of the plantation, as 
before stated, and that the said Virgil V. so far as he participa- 
ted inthe sale thereof, acted upon the suggestions, and by the 
advice of the defendant ; that although the said Virgil V. was the 
nominal purchaser of the property, the defendant was the bidder, 
and was by a previous understanding and agreement between 
them, equally interested with said Virgil V.in the purchase. The 
complainants further allege in their bill, that within ten days af- 
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ter the sale of the plantation, the defendant drew up certain ar- 
ticles of agreement between himself and the said Virgil V. af 
firming their joint and equal interest in the property; and providing 
for their joint management and enjoyment thereof, a copy of which 
is attached to the complainants’ bill as an exhibit; also a note 
signed by the defendant, in which the copartnership in the 
‘* Mount Ariel property” is mentioned. The articles of agree- 
ment alleged to have been drawn up by the defendant in re- 
gard to the “‘ Mount Ariel” plantation, and providing for the 
mutual enjoyment thereof, between himself and the said Virgil 
V. recites, that it was sold under the fi. fa. for the sum of three 
thousand dollars, and bid off by the latter. In the second ar- 
ticle of the alleged agreement, it is stipulated, that the premises 
shall be held in the name of the said Virgil V. by deed from the 
Sheriff, but that Virgil V. shall, at any time thereafter, upon the 
request of the defendant, make him such an assurance by deed, 
or otherwise, as shall vest in him legal and equitable titles, as 


* tenant in common of the whole of said estate, known as the 


“ Mount Ariel” place. 

These articles of agreement were not signed by either party, 
but it is alleged by the complainants, that the same were drawn 
up by the defendant, and submitted by him to Virgil V. Skrine, 
to be executed by him. We have thus carefully referred to the 
main allegations contained in the complainants’ bill, in order 
that the legal points involved in it, may be understood. 

To this bill, the defendant filed a demurrer, and insists, First, 
that the sale of the property having been made by the Sheriff, 
was beyond the control of the administrator, who is not, there- 
fore, liable for what occurred. 

Second. ‘The acts of the Sheriff were legal, and if not, he is 
responsible, and not the administrator. 

Third. A plaintiff in execution has a right to require specie 
of a purchaser, thoughno notice of the requirement be given be- 
fore the sale. 

Fourth. An administrator, as an individual, has the right to 
purchase for himself, the property of the intestate, when sold by 


a Sheriff. 
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Fifth. The first and second purchasers, are liable upon their 
bids, especially the second, for the difference between the bid, 
and that of the last purchaser, and such liability could have 
been enforced by any party interested. 

Sizth, The administrator, as an individual, had good right 
todo what is charged in the bill; therefore, he hes committed 
no fraud—and fraud is not charged. 

Seventh. Admitting that the sale might have been set aside 
upon the proper suit of the heirs at law, that was the only bur- 
den under which the purchaser took the property. 

This bill, it wi'l be observed, is not filed to set aside the sale 
of the land, nor to make the purchasers at the Sheriff’s sale liable 
for the loss sustained by the complainants, in the sale of the 
“ Mount Ariel” plantation. The complainants do not now 
seek to disturb the sale of the land, orto make the bidders at 
the Sheriff’s sale, liable for the difference in price, between the 
first, second, and last sale. The complainants now seek to 
make the defendantliable, as the administrator of the intestate, for 
the loss which they have sustained, on account of his breach of 
duty as such administrator, in the sale of the “ Mount Ariel” 
‘plantation ; and this view of the case, disposes of the fifth and 
seventh grounds of objection urged by the defendant. 

The main question presented by the record for our considera- 
tion and judgment is, whether the defendant as administrator, is 
liable to account to the complainants for the alleged loss in the 
sale of the ‘‘ Mount Ariel ” plantation? ‘ 

[1.] Where an executor, or administrator, collusively sells the 
goods of his testator, or intestate, at an under value, when he 
might have obtained a higher price for them, it is a devastavit, 
and he shall answer the real value. 2 Williams on Ex’trs, 1105. 
1 Comyn’s Dig. top page, 487. Administration, letter 1,1. 4 
Bacon’s Ab. 100. Executors and Administrators, letter L. 1. 
Lord Redesdale said, in Adair vs. Shaw, (1 Schoales & Lefroy, 
243,) “It has been the constant habit of Courts of Equity, to 
charge persons in the character of trustees with the consequences 
of a breach cf trust ; and to charge their representatives also, 
whether they derive benefit from the breach of trust, or not.” 
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Lord Thurlow, in Scott vs. Tyler, (2 Dickens’ R. 725,) held, that 
“fraud and covin will vitiate any transaction, and turn it to a 
mere color ; if, therefore, a man concerts with an executor by 
obtaining the testator’s effects at a nominal price, or at a fraud- 
ulent undervaine, or by applying the real value to the purchase 
of other subjects for his own behoof, or in any other manner, con- 
trary to the duty of the office of executor, such concert will in- 
volve the seeming purchaser, and make him liable to the full 
value.” 

[2.] Now let us examine the facts connected with the sale of 
the “ Mount Ariel ” plantation, as disclosed by the record before 
us, that we may determine whether the defendant, as adminis- 
trator, is justly chargeable with a breach of duty which will make 
him liable to the complainants, in a Court of Equity, according 
to the general principles established by the authorities which we 
have cited. The defendant says he is not liable, because the 
sale was a judicial sale, made by the Sheriff, under execution 
obtained against him in his representative capacity ; that the 
plaintiff in the execution had the legal right to require specie in 
payment, and that he, as an individual, had the legal right to 
purchase the property at the Sheriff’s sale. Had the defendant 
remained passive, and taken no active part in the transaction, for 
the purpose of causing the property of his intestate to be sold 
at a reduced price, ‘at the Sherift’s sale, we should not be dispos- 
ed to controvert the abstract propositions of the defendant, al- 
though we should have watched with scrupulous jealousy, such a 
purchase made by the administrator, whose duty it was to see, 
that the property of his intestate was brought to sale to the best 
advantage, under the circumstances, so far as it was in his power 
to control them. The first question that presents itself is, did 
the property sell for its fill value at the Sheriff ’s sale, or was it 
soldatan under value? If we take Flournoy’s bid as the crite- 
rion of its value, it sold for twenty-five hundred dollars less than 
its specie value. If we take the two bids of the defendant, as 
the criterion of its specie value, the plantation was sold for two 
thousand dollars less than its actual value; for at the two first 
sales, he bid five thousand dollars for it, and finally it was bid off 
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by Virgil V. Skrine, the plaintiff in the execution, for three thousand 
dollars, at the third and last sale. The fact, that the plantation 
of the intestate was sold at an under value, constitutes one of the 
prominent features on the face of the record before us. Was 
the defendant interested in the purchase of the plantation 
bid off by his brother, the plaintiff in execution, at such an un- 
der value, and did he actively contribute to produce that result, 
on the day of sale? When the land was bid off by War- 
then, at the first sale, the defendant publicly announced, that spe- 
cie was required of the purchaser ; although no noticé to that 
effect had been previously given by the plaintiff in execution, 
who appears to have been present at the sale. When Warthen 
declared his inability to comply with the terms then required for 
the first time, but would do so within ten days, if that time was 
allowed him, the plantation was forthwith offered for sale by the 
Sheriff, by the directions of the defendant. When the second sale 
took place, written notice was handed to the Sheriff by the plain- 
tiff in execution, that specie, or the bills of specie-paying banks 
would be required in payment, which notice was drawn up in 
the handwriting of the defendant. At the second sale, as well as 
the first, the defendant bid for the property. When Flournoy who 
bid off the property at the second sale (who was known to the de- 
fendant to be in affluent circumstances, and prompt- in meeting 
his pecuniary engagements) offered to comply with the terms of 
the sale within ten days, or a shorter time, and offered to give 
ample security for such payment, the Sherifl, by the direction of 
the defendant, or Virgil V. his brother, at the instigation and prompt- 
ing of the defendant, declined the offer immediately, and offered 
the land for sale the third time. 

When we take into consideration the public history of the pe- 
cuniary embarrassments of the country at the time of this sale, 
the suspension of the banks, and the great difficulty which ex- 
isted in procuring specie, or the bills ot specie-paying banks, it 
isextremely difficult for us to reconcile the active interference of 
the defendant, in forcing this valuable p:operty to sale in the man- 
ner stated in the record, with his duty as administrator, or the 
interests of his cestui que trusts, whom he represented on that occa- 
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sion. But we are not permitted to doubt the motives which 
prompted the active interference of the defendant, to impose 
hard, onerous and unusual terms in the sale of the “ Mount Ari- 
el” plantation, if the record speaks the truth. ‘The complain- 
ants charge, that notwithstanding Virgil V. Skrine, the plaintiff in 
execution, was the nominal purchaser of the property at the She- 
riff’s sale, yet in truth and in fact, it was purchased by him up- 
on the joint account, and for the mutual benejit of himself and the 
defendant, and that this was done in pursuance of an understand- 
ing and agreement, entered into between them, before the sale. 

The articles of agreement alleged to have been drawn up by 
the defendant, and submitted to his brother to be executed by 
him, are made an exhibit, for the purpose of sustaining that 
charge. 

[3.] But it issaid,there isno fraud charged in the complain- 
ants’ bill. Fraud, in the sense of a Court of Equity, properly 
includes all acts, omissions and concea)ments, which involve a 
breach of legal or equitable duly, trust, or confidence justly reposed, 
and are injurious to another, or by which an undue and uncon- 
scientious advantage is taken of another. 1 Story’s Equity, 197, 
§187. ‘Theacts of the defendant in relation to the sale of the 
“Mount Ariel” plantation—the hard, onerous, and unusual 
terms imposed by his active co-operation with the plaintiffin ex- 
ecution, whereby the property was sold at an undervalue for the 
joint benefit of himself and the plaintiff, who became the joint 
purchasers thereof, to the injury of the distributees, constitutes, 
in our judgment, a breach of both his legal and equitable duty 
as administrator, in whom a trust and confidence had been repos- 
ed. It is not necessary to allege the commission of a fraud, in 
totidem verbis. If the bill states with distinctness and precision, 
facts and circumstances, which in themselves amount to a fraud, 
it is quite as unobjectionable, as ifthe very term itself was em- 
ployed. Kennedy vs., Kennedy, 2 Ala. R.604. Story’s Eg. P. 
211, §251. Our conclusion then is, from the facts and circum- 
stances apparent on the face of this record, that the “ Mount 
Ariel ” plantation was sold at an under value; that the defendant 
colluded with the plaintiff in execution for his individual benefit, to 
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produce that result, and was actively engaged on the day of sale 
in furtherance of that object; which facts and circumstances, 
are totally irreconcilable with his duty as administrator, and the 
trust and confidence reposed in him, for the protection of the 
rights and interests of the complainants; that the facts, and 
circumstances charged and set forth by the complainants, con- 
stitute such a fraud upon their rights, by the defendant, as their 
trustee, in the sale of the property of the intestate, of whicha 
Court of Equity will assume jurisdiction, and grant relief, not- 
withstanding the injury was inflicted, and the fraud perpetrated 
under the forms of a judicial sale. A Court of Equity will look 
into the whole transaction, consider the relative position and du- 
ties of the parties, and if it shall satisfactorily appear that the 
property of the defendant’s intestate has been .sold at an wnder- 
value, by his collusion and active interference to produce that re- 
sult, he will not be permitted to shelter himself from a full dis- 
covery, under the mere forms of a judicial sale. A Court of 
Equity never will permit, in the exercise of its high, moral and 
appropriate functions, a party to. make use of the mere form of 
a judicial sale as an instrument, by which the cestui que trusts of 
an executor or administrator, may be defrauded of their just 
rights, for the personal pecuniary benefit of such executor or ad- 
ministrator. 

[4.] “ Fraud and damage (says Chancellor Kent,) coupled to- 
gether, will entitle the injured party to relief in any Court of jus- 
tice.” Baconvs. Bronson, 7 Johns. C. R. 201. Justice to the 
rights of the complainants, as well as justice to the defendant 
requires, that the allegations relating to the sale of the “ Mount 
Ariel” plantation, should be fully answered ; consequently, we 
affirm the judgment of the Court below, overruling the demur- 
rer. 





